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Y THE fall of 1947, it has become possible to make tentative ap- 

B praisal of the status of the present Court in relation to the cycle of 

liberal and conservative sentiment in the country in recent years. 

During this century, the country as a whole has alternately inclined to- 

ward a liberal or a conservative set of policies. Theodore Roosevelt was 

followed by Taft, Wilson by Normalcy, and now perhaps another Roose- 
velt is to be followed by another Taft. 

We can now see that the peak of New Deal liberalism in Congress came 
in 1935 and 1936." There the recession set in immediately after the elec- 
tion of 1936 despite the landslide, and became a rout at the polls in 1938. 
In the White House the plateau of the liberal spirit ended after the years 
1937 and 1938. After the Fair Labor Standards Act of the latter year, the 
President’s attention drifted away from the domestic economy.* 









* This article purports to be as much a social survey as a legal analysis of the work of the 
Supreme Court at the last term. It is based on the fundamental belief that the Supreme Court 
of the United States is, and always has been, Be aca gracnsadlindbmany=r cues (Shree 4 
making institution of the government. Any reader who has made up his mind that this 
proposition is unsound, or who has made up his mind that the Supreme Court is divided 
between “judicial activists” and “champions of self-restraint,”’ will surely find what follows 
unrewarding. This is not to say that the Justices do not declare “law,” but that there is 
large enough room at the interstices for predilection. A large portion of this article, though 
not all, is given to looking at those interstices. 


t Assistant Professor of Law, Indiana University Law School. 


* For a chronicle of these years see 2 Morison and Commager, The Growth of the American 
Republic 586-617 (1942); Schlesinger, The New Deal In Action 1-32, 47-51 (1940). 


* Consider, for example, the struggles over the Supreme Court Bill and the Reorganization 
Plan. For a discussion of the election of 1938 see What the Election Means, 90 New Republic 
57 (Nov. 23, 1938); Clapper, Return of the Two-Party System, 49 Current History 13 (Dec., 
1938). 


3 For an illustration of the drift of President Roosevelt's attention from domestic to foreign 
affairs, see Perkins, The Roosevelt I Knew 347-87 (1947). 
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In the Supreme Court, as always, there was a time lag. Lifetime ap- 
pointments give some insulation against the course of the elections, and 
the accident of multiple appointments falling to one president may long 
affect the course of judicial events.‘ But the drift has now been long 
enough for this hypothesis to emerge: the liberal movement of the New 
Deal, which reached its peak in Congress and the White House in the 
thirties, came to its climax in the Supreme Court in the October 1942 and 
1943 terms.’ In those years, the Hope Natural Gas case® was decided; the 
first flag-salute decision toppled;’ use of the streets for free speech re- 
ceived its maximum protection;* the white primary was overthrown in 
Texas;® the insurance business was held to be subject to the Sherman 
Act;?* and extorted confessions in state courts were freely disallowed." 

Since the Hartford Empire decision” in the 1944 term, the path of the 
Court, at first irregularly but now with apparent consistent direction, fol- 
lows a new and distinctly conservative trend. The Court is still, fairly 
clearly, the most liberal branch of the federal government; but the lines 
of deep philosophic difference between the Taft Congress, the Truman 
White House, and the Vinson Court are becoming fairly hard to draw. 


4A president should be precluded by statute from appointing more than two, or per- 
haps three Supreme Court Justices in one four-year term. It would be better to have one or 
two vacancies for one or two years than to permit a president so heavy a hand in shaping the 
law of the future without requiring that president to be reanointed at the polls. There is weak- 
ness in a democracy when Presidents Taft and Harding, who together occupied the White 
House about six years between 1902 and 1923, appointed nine members of the Supreme 
Court, while Presidents Theodore Roosevelt and Woodrow Wilson, in office the remaining 
fifteen years of that period, appointed only six members. Taft was overwhelmingly defeated 
when he ran for re-election and the scandals probably would have defeated Harding had he 
lived. Roosevelt and Wilson were both re-elected. Yet Taft and Harding averaged 1.5 appoint- 
ments a year while Roosevelt and Wilson averaged 0.4 appointments. 

5 Though “liberalism” and “conservatism” are not easy to define when applied to political 
institutions, they are not devoid of meaning even when applied to courts and judges. Thus, we 
make understandable sense when we say that Mr. Justice Holmes was a liberal and Mr. 
Justice Brewer a conservative justice. The point perhaps can be made by example: in consti- 
tutional law, the decision in Munn v. Illinois, 94 U.S. 113 (1877), or the dissent in Abrams v. 
United States, 250 U.S. 616, 624 (1920), are liberal. In torts, McPherson v. Buick Motor Co., 
217 N.Y. 382, 111 N.E. 1050 (1916), and in labor law, Commonwealth v. Hunt, 4 Metc. 
(Mass.) 111 (1842), are liberal decisions. They have a common denominator of imaginative 
humanitarianism salted with artistry and self-restraint. 

* Federal Power Comm'n v. Hope Natural Gas Co., 320 U.S. s91 (1943). 


7 Minersville School District v. Gobitis, 310 U.S. 586 (1940), overruled in West Virginia 
State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943). 


® Murdock v. Pennsylvania, 319 U.S. 105 (1943). 

* Smith v. Allwright, 321 U.S. 649 (1944). 

© United States v. Southeastern Underwriters Ass’n, 322 U.S. 533 (1944). 

™ Ashcraft vy. Tennessee, 322 U.S. 143 (1944). 

* Hartford Empire Co. v. United States, 323 U.S. 386 (1945); 324 U.S. 570 (1945). 
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I. HIGH SPOTS OF THE YEAR 


At the 1946 term there were perhaps eight cases which were of the high- 
est social and legal importance. Of these, the most spectacular were the 
Lewis case™ and the California Tidelands case." 

In more nearly conventional fields, the liberal view prevailed in only 
one of the eight major cases. A long step was taken toward equalization of 
southern and western freight rates in New York v. United States.*s In an- 
other segment of the economy, the taxing power of the states was seem- 
ingly more sharply limited than in any decision in twenty years, and the 
entire contribution of the late Chief Justice to this vital subject was men- 
aced, if not largely washed away.” 

In the field of civil liberties, four cases of major importance arose. One 
dealt with search and seizure;*’ two with various aspects of a fair trial ;"* 
and one, the Hatch Act cases, with freedom of speech."® In all four, the 
claimed civil right was denied. In the course of these cases, the basic rela- 
tion of the Fourteenth Amendment to the Bill of Rights was reappraised— 
and left where it was found. 

The term was also of note as the first for Mr. Chief Justice Vinson, and 
the first since the hostility of one member of the Court for another was 
sensationally brought to the attention of the public in June 1946.** The 
cases, and particularly these major decisions, the work of the individual 
Justices, and the alignments of the Court are discussed in detail in the sec- 
tions which follow. 


Il. THE REGULATION OF LABOR AND BUSINESS 
LABOR 


At the time of the railway strike in May 1946, President Truman asked 
the Congress for, among other remedies, an amendment to the Norris— 


"3 The various United Mine Workers and John L. Lewis petitions and cross-petitions, 
United States v. United Mine — America, 67 S. Ct. 677 (1947), will be referred to as 
the Lewis case hereafter. 


4 United States v. California, 67 S. Ct. 1658 (1947). 

867 S. Ct. 1207 (1947). 

*6 Freeman v. Hewit, 67 S. Ct. 274 (1946). 

*? Harris v. United States, 67 S. Ct. 1098 (1947). 

#8 Adamson v. California, 67 S. Ct. 1672 (1947), and Foster v. Illinois, 67 S. Ct. 1716 (1947). 


United Public Workers v. Mitchell, 67 S. Ct. 556 (1947), and Oklahoma v. United 
States Civil Serv. Com’n, 67 S. Ct. 544 (1947), will be referred to hereafter as the Hatch 
Act cases. 


* Mr. Justice Jackson’s charges against Mr. Justice Black are reviewed in Frank, Dis- 
qualification of Judges, 56 Yale L.J. 605, n. 2, 3, 5 (1947). 
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LaGuardia Act to permit the government to obtain injunctions in such 
cases.”* His bill passed the House at once, but died in the Senate when the 
railroad strike ended. 

As a result, when a coal strike was threatened in November 1946, the 
government had no effective way to break it. The mines were already in 
government “possession,”’ but nominal “seizure” of property by posting 
a placard and running up a flag lost efficacy as a strike stopper with the 
end of the war. However, on November 18th, the Department of Justice 
convinced federal district Judge Goldsborough that the President’s re- 
quest for an amendment to the Norris~LaGuardia Act had been unneces- 
sary; and that the Act did not preclude injunctions obtained by the gov- 
ernment against strikes on properties the government had seized. Judge 
Goldsborough issued a temporary restraining order against Lewis and the 
United Mine Workers prohibiting the strike. The strike proceeded none- 
theless, and on December 4th, Judge Goldsborough fined Lewis $10,000 
and the United Mine Workers $3,500,000, the latter sum being the biggest 
fine in American history. On December gth the Supreme Court granted 
certiorari, by-passing the District of Columbia Court of Appeals.” 

The largest issues in the case were jurisdictional. The Norris-LaGuardia 
Act excluded from federal jurisdiction the power to issue injunctions “in 
any case involving or growing out of any labor dispute,” with exceptions 
and qualifications immaterial here.*4 In addition, it was familiar equity 
doctrine that a void order need not be obeyed, and that a party could not 
be punished for ignoring it.** A majority of the Court used two different 
jurisdictional theories to uphold the government. The first theory was 
that the Act did not cover strikes by government employees and that 
the coal miners were government employees by virtue of the seizure. This 
was buttressed by the hoary crypticism that statutes are not to be con- 
strued against the sovereign.” Theory two was that the district court at 
least had that quantum of jurisdiction which would permit it to decide 

H.R. 6578, 79th Cong. 2d Sess. (1946); § 5 authorized the Attorney General to ask for 
injunctions against certain strikes and provided “upon the filing of such petition, the Court 
shall have all the power and jurisdiction of a court of equity” unlimited by the Norris- 
LaGuardia Act. 

™ United States v. United Mine Workers, 70 F. Supp. 42 (D.C., 1946). 

*3 United States v. United Mine Workers, 67 S. Ct. 359 (1946). 

%4 47 Stat. 70 (1932), 29 U.S.C.A. §§ 101 and 104 (1932). 


%8 Referred to by Mr. Justice Rutledge dissenting in the Lewis case, 67 S. Ct. 677, 726-27 
(1947). 


* The majority relied on four 1873 to 1912 decisions. Ibid., at 686. The “rule” had since 


been very sharply limited. United States v. California, 297 U.S. 175 (1936); Nardone v. United 
States, 302 U.S. 379 (1937). 
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whether it had jurisdiction or not. The jurisdictional issue was said to be 
fairly arguable, and hence the parties could be required to obey the tem- 
porary restraining order while the federal courts reached a leisurely deci- 
sion on the contested issue. 

On the second point, the Court relied upon United States v. Shipp,” 
which had held in contempt a sheriff partially responsible for the lynching 
of a prisoner whose case was pending on appeal in the Supreme Court and 
for whose protection a stay order had been issued. The sheriff argued that 
the Court could not punish for contempt since it had no jurisdiction to 
issue the stay. In the Shipp case, the Court held the sheriff punishable, 
using somewhat ambiguous language on the vital point. That case is open 
to the construction that jurisdiction to punish for contempt of a void order 
exists, but exists only where the contempt by itself completely moots the 
dispute. This is the likely limitation, for several times before and after 
the Shipp decision, the Court had repeated the usually accepted principle 
that violation of a void order was not punishable. In the Lewis case the 
Court reached its result by relying on the Shipp case and ignoring the 
decisions prior and subsequent to the Shipp decision. The Lewis decision 
thus presumably overrules subsilentio such one-time leading cases as In re 
Sawyer.* 

Mr. Chief Justice Vinson, who wrote the main opinion and gave the 
judgment of the Court, relied on both theories. Justices Frankfurter and 
Jackson dissented as to the Act, but came to the same result by using the 
Shipp doctrine. Justices Black and Douglas used the Act theory exclu- 
sively. . 

Justices Murphy and Rutledge, dissenting completely, gave the major- 
ity a hard battle. Mr. Justice Murphy put the central problem thus: 

.... Some future government could easily utilize seizure as a subterfuge for break- 
ing any or all strikes in private industries. Under some war-time or emergency power, 
it could seize private properties at the behest of the employers whenever a strike 
threatened or occurred .... on the specious theory that the government was acting 
in relation to its own employees. .... After the strike was broken, the properties 
would be handed back to the private employers. That essentially is what has happened 
in this case.” 

Mr. Justice Rutledge, in a brilliant opinion in which Mr. Justice Mur- 
phy joined, made the major attack. Mr. Justice Frankfurter had shown 
that the Norris—LaGuardia Act barred the suit. Rutledge agreed and add- 


#1 203 U.S. 563 (1906). 
** 124 U.S. 200 (1888), and cases referred to by Mr. Justice Rutledge. See note 25 supra. 
» Lewis case, 67 S. Ct. 677, 718 (1947) (italics added). 
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ed. He showed, with abundant citation, the error of the Court’s use of the 
Shipp case and showed also why the procedure of the trial court in pun- 
ishing for contempt had been unsound. Although the majority scaled 
down the fine by 80 per cent, the dissent declared that the fine was en- 
tirely inappropriate. Justices Black and Douglas joined with the dis- 
sent on this ruling, but on the ground that a conditional fine would have 
been sufficient. 

As between the two devices of exception, the Norris—LaGuardia Act and 
the Shipp rule, the latter is the more undesirable. The statutory interpre- 
tation is ephemeral—indeed, Congress has already by the Taft—Hartley 
Act amended the Norris—LaGuardia Act in respect to important strikes,?° 
and the plant seizure power has lapsed; so that the decision on that point 
is of no further consequence. The Shipp rule, as revised and declared, will 
be less easily escaped, for it will enter into the fabric of equity jurispru- 
dence. The majority attempted to limit its doctrine to cases in which the 
basic jurisdictional dispute was “substantial”; to which Mr. Justice 
Murphy replied that “the minds of lawyers and judges are boundless in 
their ability to raise serious jurisdictional objections,”#* and the Norris- 
LaGuardia Act will give full scope to that legal ingenuity. The federal 
lower courts will probably, in sporadic instances, raise hob for years with 
labor relations before the Supreme Court clarifies what it means by “sub- 
stantial.’’> 

In the Lewis case, the Court did two important things; in terms of eco- 
nomics it broke a strike which, without regard to the merits, had to stop 
in the nation’s interest; and in terms of politics, it rescued an administra- 
tion bankrupt of a labor policy. At least the first of these results had to 
be achieved by some instrumentality. Mr. Justice Murphy acknowledged 
as much. But he added: 

. ... those factors do not permit the conversion of the judicial process into a weapon 
for misapplying statutes according to the grave exigencies of the moment. That can 


have tragic consequences even more serious and lasting than a temporary dislocation 
of the nation’s economy resulting from a strike of the miners.3 


3% Labor Management Relations Act (1947) § 208 (b), 29 U.S.C.A. § 178 (b) (Supp., 1947). 
H.R. 3020, 80th Cong. (Pub. L. No. ror, June 23, 1947). 


# Lewis case, 67 S. Ct. 677, 719 (1947). 


# State courts may quickly follow this lead with their “little Norris-LaGuardia Acts.” 
In an unreported instance coming to the author’s attention, a state trial court in Indiana issued 
a temporary restraining order against a strike despite the Indiana statute, Ind. Stat. Ann. 
can, 1933) 8. 40-501, on the ground of the Court’s “doubts” concerning jurisdiction. 


33 Lewis case, 67 S. Ct. 677, 717 (1947). This case suggests that it may be unfortunate for 
the Court to use its power to hear cases without letting them sift through the lower courts. 
The pressure to reach a particular result because of the emergency of circumstance is, as Mr. 
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In addition to the Lewis decision, there were several other important 
labor cases. In the United Brotherhood case,*4 an antitrust action by the 
United States alleging a union-management conspiracy to restrain trade in 
lumber products in the San Francisco area, the Court held that by virtue 
of Section 6 of the Norris-LaGuardia Act, a union was not responsible for 
the wrongful acts of its officers in the absence of clear-cut proof of direct 
authorization by the union as a body. Mr. Justice Frankfurter dissented 
strongly, joined by the Chief Justice and Mr. Justice Burton, contending 
that under this interpretation “the Sherman Law will be sterilized, cer- 
tainly so far as national labor unions are concerned.”*5 Mr. Justice Reed, 
for the majority, denied that his decision had any such effect. However 
the statutory language itself, which provides that unions shall not be liable 
for the acts of their officers, “except upon clear proof of actual participa- 
tion in, or actual authorization of’ those acts, may well come close to 
providing practical union immunity. Short of rewriting the statute, there 
appears to be little the Court can do about it. 

Several constitutional issues were raised in the case of Petrillo," charged 
by the United States with criminal violation of the 1946 statute forbidding 
efforts to coerce a radio broadcasting company to employ “any person or 
persons in excess of the number of employees needed.” The trial court 
found the statute void for indefiniteness, and also found that it violated 
the First and Thirteenth Amendments. The Supreme Court declined to 
pass on the latter defense prior to trial, but reversed on the asserted lack 
of definiteness. Mr. Justice Black, for the majority, held that the Consti- 
tution did not forbid anti-featherbedding legislation. He acknowledged 
that such legislation was difficult to word with precision, but held that so 
long as the government must prove that the loosely described offense had 
been “wilfully” committed, the statute was definite enough. 

A lively political issue was presented in the case of Trailmobile Co. ». 


Justice Rutledge in the Lewis case reminded his brethren by quoting Mr. Justice Holmes, 
strong in “great cases”; and in “great cases,” the vice is that “immediate interests exercise a 
kind of hydraulic pressure which makes what previously was clear seem doubtful, and before 
which even settled principles of law will bend.” Mr. Justice Holmes, dissenting, Northern 
Securities Co. v. United States, 193 U.S. 197, 400-1 One: For a careful analysis of the de- 
cision see Watt, The Divine Right of Government by the Judiciary, 14 Univ. Chi. L. Rev. 
499 (1947). 

34 United Brotherhood v. United States, 67 S. Ct. 775 (1947). 

38 Tbid., at 786. 


3 47 Stat. 70 (1932), 29 U.S.C.A. § 106 (1932); cf. § gor (e) of the Taft-Hartley Act for a 
carefully drawn provision intended to be quite different. 


37 United States v. Petrillo, 67 S. Ct. 1538 (1947). 
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Whiris.* Ever since the end of the war, the law enforcement authorities 
of the government have nervously feared the possibility that they might 
have to take sides between labor and the veterans on the rights of return- 
ing veterans to their jobs. Section 8 of the Selective Service Act provides 
that veterans should be reinstated in their jobs for one year, with seniority. 
In the October 1945 term the Court held that the Act gave veterans that 
seniority which they would have had if they had never been in service, and 
no more.** Hence a veteran could be laid off during the guaranteed year if 
there was no work for one of his seniority standing to do. In the Whirls 
case at the October 1946 term the Court held that the seniority right, like 
the employment right itself, expired at the end of the year granted by 
Congress. 

In addition to the fairly spectacular labor cases just outlined, the term 
had the usual grist of Wagner Act and wage-hour litigation. Of the six 
Wagner Act cases, two dealt with the coverage of plant guards,‘ one with 
the mechanics of holding elections,“ and one with a refusal to bargain. 
The other two involved the sharply debated issue of the coverage of fore- 
men under the Act.‘ 

The seven Fair Labor Standards Act cases—s per cent of all the cases 
heard on all subjects during the year—were on small points with one ex- 
ception. In the Halliburton Oil case,** the 1942 Belo rule, which had been 


38 67 S. Ct. 982 (1947). 39 Fishgold v. Sullivan Drydock Corp., 328 U.S. 275 (1946). 

4° NLRB v. E. C. Atkins & Co., 67 S. Ct. 1265 (1947) and NLRB v. Jones & Laughlin 
Steel Corp., 67 S. Ct. 1274 (1947). 

# NLRB v. A. J. Tower Co., 67 S. Ct. 324 (1946). 

# NLRB v. Donnelly Garment Co., 67 S. Ct. 756 (1947). 


43 Packard Motor Car Co. v. NLRB, 67 S. Ct. 789 (1947), held that foremen were “em- 
ployees” of the concerns for which they worked and hence were covered by the Act in which 
“employees” is the key word of definition. Mr. Justice Jackson wrote the majority opinion and 
Mr. Justice Douglas wrote a dissent in which the Chief Justice and Justices Burton and 
Frankfurter largely joined. None doubted that foremen were entitled to organize; the ques- 
tion was merely whether employers were entitled to fight foremen organizations by refusal to 
bargain, threats of discharge, use of labor spies, and the other pre-Wagner Act practices. Con- 
pete py ene ig Nae nana decision and restore these privileges to 

those employers who want them. Labor Management Relations Act, 1947, § 101, 29 U.S.C.A. 
§ 151 (Supp., 1947), amending § 2 of the National Labor Relations Act. The amendment 
nullifies the effect of a second decision that the federal Act precluded state regulation on the 
same subject. Bethlehem Steel Co. v. New York State Labor Rel. Bd., 67 S. Ct. 1026 (1947). 

#4 Walling v. Halliburton Oil Well Co., 67 S. Ct. 1056 (1947). 

45 Walling v. A. H. Belo Corp., 316 U.S. 624 (1942). The Belo rule is the only substantial 
hole which the Court has found in the Act. Under it, for example, an employer who was paying 
an employee $27.50 a week at the time of the passage of the Act could enter into a contract 
with the employee providing that he should receive $o.50 an hour plus “not less than” time 
and one-half for overtime, “but not less than $27.50 a week.” The employer was thus per- 
mitted, by use of the verbal formula, to work the employee fifty hours a week without paying 
any more for a fifty-hour week after the Act than he paid for a forty-hour week before. 
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confined narrowly to its facts in numerous subsequent decisions, was re- 
affirmed. The Belo case was decided 5 to 4 in 1942. In 1947 Mr. Justice 
Byrnes, the fifth justice of the Belo majority, had been replaced by Mr. 
Justice Rutledge who in the Halliburton case made it perfectly clear that 
he considered the Belo rule unsound. The primary issue this year thus was 
not whether the Belo rule should be approved, but rather whether in the 
intervening years employers had come to rely on it to such an extent that 
it could not fairly be changed except by prospective legislation. The ma- 
jority held, in the circumstances, that “Even if we doubted the wisdom of 
the Belo decision as an original proposition, we should not be inclined to 
part from it at this time.” Justices Murphy and Black would have pre- 
ferred to overule it. 


THE POWER TO TAX 


Governments must have revenue sufficient to function, and as the 
duties and costs of government expand, it becomes progressively more 
difficult to find that revenue. Federal tax expansion drives the states to 
new sources of income. State social legislation, and indeed the whole proc- 
ess of decentralization of government, depends on adequate state incomes, 
and many state treasurers are scraping the bottom of their resources.‘ 
And now, after years of vacillation, the Supreme Court has finally taken 


a stand sharply restricting state revenue. 

It is of course not easy to decide exactly what effect the commerce 
clause should have on the state taxing power. It would be easy enough to 
say that it should have no effect; or, more moderately, that state taxes 
affecting commerce should usually be valid unless directly discriminating 
against interstate commerce. But only Justices Black, Douglas, and Mur- 
phy will take this stand; and the remaining judges are forced to work out 
some formula, if they can, for determining when state taxation excessively 
burdens commerce, and when it does not. 


# Walling v. Halliburton Oil Well Co., 67 S. Ct. 1056, 1060 (1947). The case raises the 
question of the weight to be given principles of stare decisis in statutory interpretation. This 
question was considered in some detail by Mr. Justice Rutledge, concurring, and Mr. Justice 
Murphy, dissenting, in Cleveland v. United States, 67 S. Ct. 13, 16, 18 (1946). For further 
discussion see Horack, Congressional Silence, A Tool of Judicial Supremacy, 25 Tex. L. Rev. 
247 (1947); and Note, 59 Harv. L. Rev. 1277 (1946). 


41See Dunham, Gross Receipts Taxes on Interstate Transactions, 47 Col. L. Rev. 211, 
215-16 (1947). 


# Their dissenting positions in Nippert v. Richmond, 327 U.S. 416, 435 (1946) are some 
indications of this view. The entire subject of commerce clause restrictions on state action 
was recently reviewed by Professor Dowling, Interstate Commerce and State Power—Revised 
Version, 47 Col. L. Rev. 547 (1947). The American practice of state regulation prior to Mar- 
shall’s earliest decision on the point is analyzed in a gigantic research job, Abel, Commerce 
Regulation before Gibbons v. Ogden, 25 N. C. L. Rev. rat (1947). 
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The Court was again faced with this problem this year in Freeman v. 
Hewit,” a case which had been on the docket for three years. In that case, 
an Indiana resident sold stock through a broker on the New York Stock 
Exchange. The transaction was subject to the New York stock transac- 
tions tax, which was not in question in this case. It was also subject to the 
Indiana gross income tax; which is to say that the seller was required by 
Indiana law to pay to the state of Indiana a tax of approximately 1 per 
cent on all of his gross income, of which the stock sale income was a part. 
The issue in the case was whether, in view of the interstate nature of the 
stock sale, the income could be taxed by Indiana. The court held that it 
could not. 

The case and all the relevant decisions have been annotated ably by 
Professor Allison Dunham,** and the authorities are too complicated for 
discussion here. Suffice it to say that the late Mr. Chief Justice Stone had 
devised a functional approach to the problem of state taxation affecting 
interstate commerce by which the states could get revenue while com- 
merce remained reasonably unburdened. He had evolved the so-called 
“multiple burden test,” validating taxes on commerce where the local in- 
terest is genuine and where the tax is unlikely to be so often repeated in 
different jurisdictions as to cripple the commerce.* 

Mr. Justice Frankfurter’s opinion for the Court in Freeman v. Hewit 
either sidestepped or scuttled the Stone approach. The precedents were 
disposed of airily : “Language alters, and there is a fashion in judicial writ- 
ing as in other things.’’* And with the changing fashions went the multi- 
ple burden approach which, if discussed at all, was scorned. For the cur- 
rent fashion, we get a new-old formula: this tax is forbidden because it is 
“a direct tax on interstate sales.” This particular formula has not been 
popular since the DiSanto case which was overruled in an opinion by Mr. 
Chief Justice Stone in 1941.53 Of the argument that the state can scarcely 
afford to give up major sources of revenue, the Court cheerfully says, 
“Revenue serves as well no matter what its source.’’54 Or, as Professor 
Dunham paraphrases the majority, “Let them eat cake.’’ss 

# 67S. Ct. 274 (1946). 

5° Dunham, op. cit. supra note 47; see also articles cited in note 59 infra. 


5* Magill, Stone on Taxation, 46 Col. L. Rev. 747, 753-57 (1946); Konefsky, Chief Justice 
Stone and the Supreme Court 48-97 (1945). 


* Freeman v. Hewit, 67 S. Ct. 274, 277 (1946). 


53 DiSanto v. Pennsylvania, 273 U.S. 34, 37 (1927), overruled by California v. Thompson, 
313 U.S. 109 (1941). 


54 Freeman v. Hewit, 67 S. Ct. 274, 277 (1946). 
ss Dunham, op. cit. supra note 47, at 216. 
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It was surprising that Mr. Justice Burton, with his own experiences 
with inadequate local revenue and with his regard for precedent, and the 
Chief Justice, with his years of practical tax experience, should have joined 
the majority opinion. However, it was soon apparent that Mr. Chief Jus- 
tice Vinson has a very restrictive notion of the states’ taxing power. He 
and Mr. Justice Jackson are apparently the members of the Court most 
hostile to state taxes affecting commerce,® and they alone dissented in 
what appeared to be a clearly valid tax on coal at rest in New Jersey be- 
fore being moved into New York.*’ 

In justice to Freeman v. Hewit it must be acknowledged that the pri- 
mary shock of the case comes not from its result but from its language and 
theory. The same result could have been reached with simple citation of 
Adams Mfg. Co. v. Storen,* or; more happily, on the theory offered in Mr. 
Justice Rutledge’s concurrence. One cannot know with assurance whether 
the menacing tone of the case is more than an exuberant lesson in legisla- 
tive draftsmanship.*® That it is only this may be indicated by the unani- 
mous opinion in International Harvester Co. v. Evatt,°° which upheld an 
Ohio “franchise tax” based on a complex apportionment of the corpora- 


56 Mr. Justice Jackson’s attitude on the basic problem of the negative commerce clause is 
very clearly expressed in his concurring opinion in Duckworth v. Arkansas, 314 U.S. 390, 397- 
402 (1941). 


51 Independent Warehouses v. Scheele, 67 S. Ct. 1062 (1947). The problem of state revenue 
and the Constitution also arose in connection with a claim that a Rhode Island tax on a 
Rhode Island trustee of a New York estate, where the property consisted of intangibles in 
New York, violated the due process clause. The Court held 6 to 3, that constitutional prin- 
ciples permit a state to tax an interest in foreign intangibles, but not foreign tangibles, and 
that consequently, this, a tax on intangibles, was constitutional. Greenough v. Tax Assessors, 
67 S. Ct. 1400 (1947). Mr. Justice Reed wrote the majority opinion and Justices Murphy, 
Jackson, Rutledge, and the Chief Justice dissented. For an attack on the rationality of the 
distinction for constitutional purposes between taxes on tangibles and taxes on intangibles, 
see Bittker, Taxation of Out-of-State Tangible Property, 56 Yale L.J. 640 (1947). 

A third constitutional clause restricting the state taxing power in addition to the com- 
merce clause and the due process clause was considered this year. In Richfield Oil Corp. v. 
State Board of Equalization, 67 S. Ct. 156 (1946), Mr. Justice Douglas wrote the opinion of 
the Court holding invalid a general California sales tax as applied to oil sold by pumping 
from taxpayers’ tanks into a purchaser’s tanker for immediate foreign delivery. The opinion 
rested on Art. 1, § 10, cl. 2 of the Constitution forbidding taxation of exports. Mr. Justice 
Black in a lone dissent (Mr. Justice Murphy not participating) showed very clearly that this 
was a misuse of Art. 1, § 10, cl. 2. Justices Douglas and Rutledge also thought the clause in- 
validated in part the gross receipts tax on New York stevedores. Joseph v. Carter & Weeks 
Stevedoring Co., 67 S. Ct. 815, 822, 827 (1947). 


# 304 U.S. 307 (1938). 


5° Professor Powell, More Ado About Gross Receipts Taxes, 60 Harv. L. Rev. sor, 710, 723 
(1947), treats the Freeman case as a simple application of Adams Mfg. Co. principles and 
s not alarmed about it. A note, 56 Yale L. J. 898 (1947), treats the case as “A Change in 
Doctrine.” See also Recent Cases, 14 Univ. Chi. L. Rev. 503 (1947). 


© 67 S. Ct. 444 (1947). 
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tion’s intrastate and interstate business. Mr. Justice Black for the Court 
said, “A state’s tax law is not to be nullified merely because the result is 
achieved through a formula which includes consideration of interstate and 
out-of-state transactions in their relation to the intrastate privilege.” 
So long as apportionment achieves no “unfair result,” the “privilege of 
doing local Ohio business’ may be taxed. This suggests that focus on ap- 
portionment and on the intrastate “privilege” must be the draftsman’s 
objective. 

In Freeman v. Hewit, Justices Black, Douglas, and Murphy dissented, 
and Mr. Justice Rutledge concurred specially to suggest his own formula 
for the multiple-burden test. In Joseph v. Carter & Weekes,®* involving a 
New York tax on the gross receipts of stevedoring companies engaged in 
loading and unloading vessels for commerce, the Freeman v. Hewit major- 
ity of five again invalidated the tax. This time, however, the opinion was 
written by Mr. Justice Reed, who exhibited a real concern for state reve- 
nue problems, and who stayed carefully within the boundaries of a prece- 
dent squarely in point on taxation and the stevedore industry.“ Justices 
Black, Douglas, Murphy, and Rutledge dissented on the commerce point. 
As Mr. Justice Douglas observed, there was no possibility of multiple 
burden in the situation. He sadly concluded that “The failure of the Court 
to adhere to the philosophy of our recent cases corroborates the impres- 
sion which some of us had that Freeman v. Hewit marked the end of one 
cycle under the Commerce Clause and the beginning of another.’ 

The new cycle, if new cycle it be, bodes ill for the economy. It not only 
jeopardizes state revenues, but may tend to force state taxation off fairly 
innocuous transaction taxes and on to a general sales tax payable directly 
by those elements in the community least able to bear it. The new “fash- 
ion” is discriminatory against intrastate transactions—if the Indiana 
stock seller need not contribute to the revenues of the state, someone in 
Indiana will have to make up his share. Finally, it is confusing in an area 
‘which more than almost any other area. demands clarity and simplicity. 
As a practical matter, state taxes are levied by legislators who frequently 
can have very little comprehension of excessively complicated legal no- 


® Thid., at 447. 

% The concurrence is scorned, Powell, op. cit. supra note 59 at 730, and praised, Dunham, 
op. cit. supra note 47 at 218. The concurrence is the clearest and best thought-out statement 
of the multiple-burden theory. 

%3 67 S. Ct. 815 (1947). 

+ Puget Sound Stevedoring Co. v. Tax Commission, 302 U.S. 90 (1937). 

§s Joseph v. Carter & Weekes, 67 S. Ct. 815, 827 (1947). 
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tians; and they are drafted by underpaid assistants in state offices who are 
frequently hard put to keep pace with shifting “fashions.” 

To solve this problem, Professors Sutherland and Vinciguerra of Cornell 
University this year made an elaborate proposal for congressional action 
to untangle the legal snarl.’ The proposal is worth pushing. 


MONOPOLY AND FREE ENTERPRISE 


Case of the year in business regulation was the railway rate decision 
upholding an Interstate Commerce Commission order raising class rates 
in Official Territory and lowering them elsewhere. The case was an after- 
math of the years of southern effort, particularly by Governor Arnall, to 
equalize the position of the South in the national economy.” Spurred, per- 
haps, by the indication in the State of Georgia case” that if the Commission 
did not move toward rate equalization, the Court would intervene with its 
equity power, the Commission finally acted. The majority, through an 
opinion by Mr. Justice Douglas, upheld the Commission. Justices Jackson 
and Frankfurter dissented. 

There were questions in the case of power and of evidence. The majority 
justices, accustomed as they were to being somewhat critical of Inter- 
state Commerce Commission findings where the Commission ruling served 
monopolistic interests, were required here to find the evidence sufficient; 
the minority, accustomed to upholding the Commission’s findings in other 
cases, here had to find them inadequate. But the largest issue was one of 
theory. The opinion further establishes the fundamental proposition that 
in regulating railroad rates, there is a public interest to be considered 
above and beyond the interests of particular shippers and particular car- 
riers. Railroad rates are to be adjusted from the standpoint of the entire 
national good, and this includes regional welfare. The majority held that 
just as rates may be adjusted to keep a competitive balance among types 
of carriers, so they may be adjusted to keep a competitive balance among 
the regions of America even though this resulted in an increased revenue 
for northern roads beyond their immediate needs, It was to this proposi- 
tion that the dissent was aimed. 

“ The devices by which Indiana will try to continue to collect as large a gross receipts tax 
as possible after Freeman v. Hewit are described in Note, 22 Ind. L. J. 252 (1947). 

67 Sutherland and Vinciguerra, The Octroi and the Airplane, 32 Corn. L. Q. 161 (1946). 

* New York v. United States, 67 S. Ct. 1207 (1947). 

* For discussion, see Arnall, The Shore Dimly Seen 165-85 (1946). 


7 Georgia v. Pennsylvania R.R. Co., 324 U.S. 439 (1945). Se eae nee 
Tally, The Supreme Court, the Interstate Commerce Commission and the Freight Rate 
Battle, 25 N. C. L. Rev. 172 (1947). 
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There were two antitrust cases during the term, the National Lead” 
and the Yellow Cab” cases. In the National Lead case, written by Mr. Jus- 
tice Burton, the major issue concerned the decree. In 1920 National Lead 
had entered into a cartel with foreign interests to pool patents, divide the 
world market, and abstain from competition in titanium pigments, used 
in the manufacture of paints, rubber glass, paper, and many other prod- 
ucts. By 1933 the Du Pont Company, also a defendant in the National 
Lead case, had entered the field and become a somewhat qualified member 
of the cartel. This condition continued until 1943, when by the extensive 
use of patents practically immunized from challenge by the agreement, the 
American defendants, National Lead and Du Pont, controlled well over 
go per cent of the basic types of titanium trade. Two other concerns were 
in the field. 

The principal issue in the Supreme Court was a provision of the decree 
requiring the defendants to license the use of their patents at a reasonable 
royalty to whoever desired them. The government and National Lead 
sought royalty-free licenses instead. The Court approved the decree as 
written as within the sound discretion of the district judge. Mr. Justice 
Douglas in dissent with Justices Murphy and Rutledge argued that royal- 
ty continuance gave the offenders practical advantage of their long con- 
spiracy; and that the price situation was such that allowance of any royal- 
ty would give the licensor, who of course would be free of payments, an 
undue advantage over possible competitors. Justices Black and Jackson 
disqualified. 

A small incident may move men deeply who feel nothing when the same 
phenomenon is expanded to the point of the incomprehensible. One death 
in a traffic accident may cause more concern than Hiroshima. So here. 
Two terms ago, in the Hazel Ailas case,” a patentee in obtaining his patent 
used an obvious fraud, long undiscovered. The fraud may not have been 
essential to the patent. Long after, solely because of the fraud and without 
considering its merits, the Supreme Court invalidated the patent. One 
simple fraud in one patent involving one lie skilfully told, when discov- 
ered, brought an end to the patent. Yet in the National Lead case, where a 
twenty-five year conspiracy against the population of the world involved 
many patents and the total production of an important industrial prod- 

™ United States v. National Lead Co., 67 S. Ct. 1634 (1947). 

™ United States v. Yellow Cab Co., mh Ct. 1560 Spoai)- The Yellow Cab case held that 

i to monopolize the sale of cabs in Chicago, and a con- 


7 Hazel-Atlas Glass Co. v. Hartford Empire Co., 322 U.S. 238, 250-51 (1944). 
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uct, it was held that the offenders might keep their patents and stay in 
business with the competitive advantages thus accruing. 

Nonetheless, in this case the Court bears only partial responsibility. 
Not only the Court, but the government itself has failed to exhibit as yet 
full realization of the basic principle of modern antitrust litigation. In 
1947 the real issue in antitrust cases is no longer guilt or innocence; the 
issue has become the decree. Monopolies have become sufficiently sophisti- 
cated not to mind the epithet “sinner” if nothing is done about it. Hence 
the argument over guilt is really ferocious shadow boxing. Yet the govern- 
ment still utilizes its primary energies to prove the facts of violation, and 
the decree is settled on oral argument and briefing rather than on good 
factual proof. Thus in this case Du Pont could and did emphasize that the 
government had not laid a factual foundation for the relief requested.” 

In this case the principal practical result of royalty-free licensing would 
have been to give one defendant, National Lead, a substantial benefit over 
the other defendant, Du Pont.’5 National Lead founded the cartel, and its 
position was not emotionally appealing. In another case on a different rec- 


ord, before the whole Court, an opposite result on royalty-free patents 
may be reached. 


The use of the simple patent monopoly for extension of the monopoly 
control of the holder into related fields was limited in one case and left 
untouched by another. In the Katsinger-MacGregor cases,” the issue was 
the extent to which a patent licensee is estopped in various situations from 


14 In its brief in the Supreme Court, the Du Pont Company asserted the absence of evidence 
to show the effect of divestiture of the patents on (a) cost of manufacture; (b)capacity to manu- 
facture; (c) quality of products; (d) efficiency of operations; (¢) consumer interests. Du Pont 
also asserted that there was no evidence of any desire of other concerns to enter the field. 
Du Pont brief at 54, United States v. National Lead Co., 67 S. Ct. 1634 (1947). 


% Du Pont has by now developed its technology to the point of being substantially free 
of National Lead patents, while National Lead must still use the Du Pont patents. Hence 
Du Pont in its brief said: “National Lead now finds itself faced with energetic competition of 
the smaller manufacturers and with constantly increasing competition of Du Pont which broke 
off from technical exchange with National Lead in 1940. For commercial reasons it now de- 
sires a ‘free ride.’ Certainly this Court should proceed with particular caution before it per- 
mits National Lead to utilize this litigation, in which it is the principal offender, for its own 
private purposes.” Ibid., brief at, 34-45. 

For a brief discussion of the problem of remedy against a full background of discussion of 
contemporary need for application of the antitrust laws, see Levi, Antitrust Laws and Monopo- 
ly, 14 Univ. Chi. L. Rev. 153, 182 (1947). A brilliant and comprehensive analysis of the 
failure of the watered-down remedies approved by the Supreme Court in Hartford Empire v. 
United States, 323 U.S. 386 (1945); 324 U.S. 570 (1945), to serve a useful purpose is Comment, 
Compulsory Patent Licensing by Anti-Trust To 56 Yale L.J. 77, at 96 (1947). For an 
analysis of recent theories in the application of the Sherman Act, see Rostow, The New 
Sherman Act: A Positive Instrument of Progress, 14 Univ. Chi. L. Rev. 567 (1947). 

1 Katzinger Co. v. Chicago Metallic Mfg. Co., 67 S. Ct. 416 (1947); MacGregor v. Westing- 
house Electric Co., 67 S. Ct. 421 (1947). 
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challenging the validity of the patent. In the Sola Electric case,” the late 
Mr. Chief Justice Stone had written for the Court that despite a general 
principle that licensees cannot challenge the validity of a patent, a li- 
censee might do so in an equitable action to enforce a price-fixing agree- 
ment in the license. This was considered appropriate since if the patent 
were invalid, the licensor would have no right whatsoever to control the 
prices of the product emerging from the licensee’s use of the license. The 
principle is an important one because it serves to limit price-fixing agree- 
ments to the minimum contemplated by the patent system. If licensees are 
estopped from challenging validity in such a case, the licensor is as a 
practical matter free of any challenge to what may be an invalid patent if 
only he can license an entire industry. 

In the Kaézinger case the Court applied the So/a principle where the 
licensor sued not for an injunction but for royalties under a terminated 
patent which had included a price-fixing clause. The licensor asked for no 
relief under that clause. The Court, in a 5 to 4 opinion written by Mr. 
Justice Black, held that the Sola principle applied in any case, legal or 
equitable, in which reliance was placed on a license which contained price- 
fixing clauses, even if those clauses were not involved in the particular 
case. Mr. Justice Frankfurter dissented for himself and Justices Reed, 
Jackson, and Burton, reaffirming his faith in the principle that a licensee 
should not be able to challenge a patent’s validity. 

In the Transwrap case™ the Court held 5 to 4 that a patentee could in- 
clude as a condition of a patent license a requirement that the licensee 
should transfer to the licensor any improvement patents he might acquire. 
The decision appears to put some limitation on the doctrine of the Mer- 
coid case’® of two years ago, and the dissenting Justices so viewed it. 

The persistent matter of Bruce’s Juices*° gave the Court a new Robin- 
son-Patman Act problem. The issue which drew the primary attention of 
the Court was whether, in an action on a note for goods sold, the buyer 
can plead as a defense that over a period of years the seller had been ex- 
acting discriminatory prices in violation of the Robinson-Patman Act; 
and that the amount of the injury suffered by the buyer because of the dis- 
crimination is equal to the amount still owing on the notes. The defendant 


77 Sola Electric Co. v. Jefferson Electric Co., 317 U.S. 173 (1942). 
7” Transparent-Wrap. Mach. Corp. v. Stokes & Smith Co., 67 S. Ct. 610 (1947). 
7 Mercoid Corp. v. Mid-Continent Inv. Co., 320 U.S. 661 (1943). 


%e Bruce’s Juices v. American Can Co., 67 S. Ct. 1015 (1947), cert. granted, 326 U.S. 711 
(1945), aff'd by equally divided Court, 327 U.S. 758 (1946), rehearing granted, 327 U.S. 812 
(1946). 
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contended that the seller had given quantity discounts to others which 
were illegal under the Act. As the dissent put it, “The issue in this case is 
whether sellers of goods should be allowed to use the courts to collect price 
differentials which have been made illegal by Congress in the Robinson- 
Patman Act.’* Since the defense had not been considered by the court 
below, it was unnecessary to decide at this stage whether the buyer could 
prove the alleged violation. 

With two former heads of the Antitrust Division as opposing counsel, 
John Lord O’Brian for the seller and Thurman Arnold for the buyer, the 
case was dramatically argued. Mr. Justice Jackson for the majority in a 
5 to 4 decision held the defense was not permitted by the Act; nor was the 
common-law defense of illegality of a contract available, since this was 
not an instance in which “in order to prove his own case, a plaintiff proves 
his violation of the law 8 In another phrase the Court indicated 
that the illegality was separable from the note on which the suit was 
brought. The Court refused to go outside the particular transaction and 
focused its attention not on injury done the buyer, but on the benefit 
given to someone else. 

The dissenting opinion by Mr. Justice Murphy for Justices Black, 
Douglas, and Rutledge moved from a wholly different philosophic start- 
ing point. In this view, the power to control the enforceability of contracts 
is one which the courts should use to the hilt to spread the effect of the an- 
titrust and fair trade laws. The defense of illegality may be used under the 
Sherman Act; it may be used in the patent field as in the licensee estoppel 
cases previously discussed; and it should also be used in the commercial 
relations covered by the Robinson-Patman Act. 

The Jackson view, held perfectly consistently by him and by Mr. Jus- 
tice Frankfurter, appears repeatedly in the cases discussed in the forego- 
ing section and can be summarized thus: In a given case the government 
through its controlling agency (commission or court) must focus exclusive- 
ly on injury directly done the complaining person rather than on injury 
done the public. The competing principle of the minority is: When a per- 
son alleges injury from benefits given another, the court or commission 
may relieve the individual even though the public rather than the individ- 
ual has been the principal sufferer. 

Thus in the class freight-rate adjustment case, the Jackson-Frank- 
furter view was that the Commission was not free to raise the northern 
rates because no party was immediately injured by the northern rates. 


8: Bruce’s Juices v. American Can Co., 67 S. Ct. rors, 1022 (1947). 
*Tbid., at roar. 
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Only the public will benefit by regional equalization. In the patent licens- 
ing cases, this philosophy concentrates on the sanctity of the contract of 
license, excluding from consideration the effect on the public of a possibly 
illegal price exploitation which under our peculiar patent system is, as a 
practical matter, likely to be attacked only in an infringement suit. In the 
Robinson-Patman case the buyer is left to his statutory remedy because 
the particular discrimination is not apparent on the face of the contract in 
suit, and the benefits are given to others than the parties. Here, too, the 
real injury, if to anyone, is largely to the public which is the prime sufferer 
from fettered trade. 

The problem emerging from all these cases is then, to what extent is 
the public to be considered an impleaded party in every trade regulation 
case, able to make a silent plea and receive the benefit of judgment? Must 
the pervasive issue of monopoly versus free enterprise be fought out strict- 
ly in terms of joined parties and present beneficiaries?** 


FURTHER REGULATIONS OF BUSINESS AND LABOR 


There were a few other instances of the direct regulation of business by 
government. The Public Utility Holding Company Act was held valid in 
an opinion which dealt primarily with due process questions, but which 
also gave the broadest known definition of the commerce power. Mr. Jus- 
tice Murphy for the Court said, “The federal commerce power is as broad 
as the economic needs of the nation.””*4 Not long ago, Mr. Justice Suther- 
land spoke for a Court which had another view of the matter.*s 

Ina 5 to 4 opinion, Mr. Justice Black wrote for the Court that the equal 
protection clause did not prevent the state of Louisiana and the New Or- 
leans harbor pilots from permitting piloting in the harbor to be a family 
monopoly handed down from father to son, excluding all others.** The 
Court held that the pilots were “state officers,” that the practice was 
nepotism, and that whatever else may be said about it, nepotism is not 
unconstitutional. This, like the Lewis case, illustrates the astonishing re- 
sults which can be achieved when private workmen are turned into “gov- 
ernment employees” by gesture of law. Mr. Justice Rutledge was more 
persuasive in dissent with Justices Reed, Douglas, and Murphy when he 

3 This basic problem is comprehensively considered in Lockhart, Violation of the Anti- 
Trust Laws as a Defense in Civil Actions, 31 Minn. L. Rev. 507 (1947), which includes a dis- 
cussion of the principal cases referred to in this text. 

%4 American Power & Light Co. v. SEC, 67 S. Ct. 133, 141 (1946). 

*s Carter v. Carter Coal Co., 298 U.S. 238 (1936). 

% Kotch v. Board of River Port Com’rs, 67 S. Ct. 910 (1947). 
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declared that Vick Wo v. Hopkins*’ forbids states either in law or in prac- 
tice to discriminate by blood in controlling employment. 

Other cases were concerned with the operation of administrative ma- 
chinery.** 

A decision with an enormous potential for the regulation of business 
was the California ocean-waters case.*® There the ultimate social problem 
presented was this: Should the enormous mineral reserves off the coast of 
the United States be exploited solely for the benefit of those states which 
happened to be located next to them or should these minerals be exploited 
for the benefit of all the people of the United States, wherever they happen 
to reside? The legal problem was worded differently: The states without 
question have dominion over underwater lands within their boundaries, so 
long of course as use of the navigable water itself does not interfere with 
congressional desire. Should the same rule be extended to waters outside 
the littoral boundaries of a state? The Court held that it should not, with 
the principal practical result that control over some very important oil 
lands passes from Sacramento and Austin to Washington, D.C. Whether 
national officials will remain sufficiently impervious to oil company pres- 
sures for this change of situs to make a difference remains to be seen. Mr. 
Justice Black wrote the majority opinion; Mr. Justice Reed dissented on 
the merits; Mr. Justice Frankfurter thought the suit of the United States 
should be dismissed without prejudice; and Justice Jackson disqualified. 


Ill. CIVIL RIGHTS 


There have been eras of repression in American history, and we are 
seemingly diving into another. The first Adams administration, the events 
culminating in the Haymarket trial travesty in the 1880’s, the First World 
War and the black years that followed—each produced its heroes and 

#7 118 U.S. 356 (1886). 


* The Court clarified the use of the contempt decree for the enforcement of administrative 
subpoenas in Penfield Co. v. SEC, 67 S. Ct. 918 (1947). In FCC v. WOKO, Inc., 67 S. Ct. 
213 (1946), it gave full support to a requirement that a person seeking a federal license must 
honestly fill out the required forms. In R. R. Donnelley & Sons Co. v. NLRB, 67 S. Ct. 624 
(1947) and SEC v. Chenery Corp. 67 S. Ct. 1575 (1947), the Court dealt with the problem 
presented when a case is remanded to an administrative agency for failure to consider a cer- 
tain matter, and the agency thereupon considers and comes to the same result. The Chenery 
case also involved more difficult problems, particularly the capacity of the Commission to make 
in effect a rule for the future, not by promulgation of a general rule, but by a decision neces- 
sarily retroactive in a particular case. The Court held that there is “a very definite place for 


by 
tion. On the central issue see Note, Retroactive Operation of Administrative Regulations, 60 
Harv. L. Rev. 627 (1947). 


* United States v. California, 67 S. Ct. 1658 (1947). 
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eventually its reaction.** But before the spirit of Jefferson, Altgeld, and 
Hughes could triumph, there were years of injustice, anguish, and despair. 
The reinvigoration of the House of Representatives Committee on Un- 
Americanism ;* the pursuit of teachers by state politicians; the beginning 
of mass government discharges for “subversive activity” either with no 
hearing or with a mere mockery of hearing, and legislative restrictions on 
the right of labor unions even to inform their members of the voting rec- 
ords of Congressmen—these were only a few of the events highlighting 
1946-47. If prophecy may be permitted, the trend will gain strength in the 
foreseeable future. 

In the past, it has been political action rather than Supreme Court ma- 
jority decisions which brought the country out of its repressions. The vic- 
tory of Jefferson and not the accession of John Marshall ended the Alien 
and Sedition laws. Theodore Roosevelt and Woodrow Wilson brought the 
spirit of tolerance to the country in the twentieth century. The philoso- 
phy of the Holmes dissents, coupled with a wearing out of the furies, 
helped bring the country to its post-Klan senses. The Supreme Court has 
seldom been in the civil rights vanguard when the tensions were strong;” 
indeed it was Supreme Court decisions that sent the Negro part-way back 
to bondage after the Civil War.%* 

From the present indications, some such inglorious role seems in store 
for the Supreme Court majority in the forthcoming years. The zeal of the 
Hughes-Stone Courts languishes. Indeed the great “red hunt” among gov- 
ernment clerks was waved on by the Court this year when, by denial of 
certiorari, it refused even to consider the rights of the employees. Only 
Justices Black and Douglas indicated a desire to hear the case.%4 

“Civil rights” is a somewhat ambiguous phrase. The Court had at least 
fifteen civil rights cases during the term, and of those cases, three were 


% For a brief reference to the Alien and Sedition Acts and Jefferson, see 1 Beard, Rise of 
American Civilization 376 (1946). A discussion of the Haymarket riot and Altgeld may be 
found in Barnard, Eagle Forgotten 96-114, 183-267 (1938). For an account of World War I 
and the 1920 repressions, and the resistance of Charles Evan Hughes, see Chafee, Free Speech 
in the United States 36-357, at 273 (1941). 


%* A good discussion of some of the problems connected with this Committee can be found 
in Note, Constitutional Limitations on the Un-American Activities Committee, 47 Col. L. 
Rev. 416 (1947) and Note, Congressional Contempt Power in Investigations into the Area 
of Civil Liberties, 14 Univ. Chi. L. Rev. 256 (1947). On political tests for government em- 
ployment, see Note, 60 Harv. L. Rev. 779 (1947). 

* Ex Parte Milligan, 4 Wall. (U.S.) 2 (1866) is one noteworthy exception. 

% Civil Rights Cases, 109 U.S. 3 (1883); Plessy v. Ferguson, 163 U.S. 537 (1896). 

Friedman v. Schwellenbach, 67 S. Ct. 1302 (1947). Certiorari was originally denied in 


this case on March 17, Ibid. , at 979, and President Truman signed Exec. Order 9833, directing 
employee investigations, on March 21. 12 Fed. Register 1935 (1947). 
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unanimously decided.* The distribution of votes in behalf of or in op- 
position to the claimed rights in the nonunanimous cases is shown in 
the table below. Strong emphasis must be placed on the fact that the 
presentation of this table does not represent a judgment that the vote 
in any one or two hard cases represents a justice’s basic philosophy of 
civil rights. Nonetheless, judgment in one direction in a sizable group of 
hard cases may reflect a cast of mind. 

Table 1 shows for 1946 what would have been expected of the senior 
members of the Court: that in disputed cases, Justices Murphy and Rut- 


TABLE 1 
DISTRIBUTION OF VOTES IN NONUNANIMOUS 


cae 


ledge almost always uphold claimed civil rights; that Justices Black and 
Douglas do so appreciably more often than not; and that Justices Jackson, 
Frankfurter, and Reed seldom do.” Of the new Justices, Mr. Justice Bur- 


9s The Court unanimously decided Eagles v. United States ex rel. Horowitz and (companion 
case) same v. Samuel, 67 S. Ct. 313 and 320 (1946); Gibson v. United States, 67 S. Ct. gor 
(1946); De Meerleer v. Michigan, 67 S. Ct. 596 (1947). The Court divided in résult in Carter 
v. Illinois, 67 S. Ct. 216 (1946); Ballard v. United States, 67 S. Ct. 261 (1946); Louisiana ex rel. 
Francis v. Resweber, 67 S. Ct. 374 (1947); Everson v. Bd. Educ. Ewing Tp., 67 S. Ct. 504 
(1947); Hatch Act cases, 67 S. Ct. 544 and 556 (1947); Haupt v. United States, 67 S. Ct. 874 
(1947); Harris v. United States, 67 S. Ct. 1098 (1947); Craig v. Harney, 67 S. Ct. 1249 
(1947); Fay v. New York, 67S. Ct. 1613 (1947); Foster v. Illinois, 67 S.Ct. 1716 (1947); Gayes 
v. New York, 67S. Ct. 1711 (1947); and Adamson v. California, 67 S. Ct. 1672 (1947). Sunal v. 
Large, 67 S. Ct. 1588 (1947), perhaps should be included here; it considers the use of habeas 
corpus at a point where “procedure” comes close to “civil rights.” If the right to do a job 
without discrimination because of family connections is a “civil right,” then Kotch v. Board 
of River Port Pilot Com’rs, 67 S. Ct. 910 (1947), would also belong here. United States v. 
Bayer, 67 S. Ct. 1304 (1947) is perhaps also dominantly a civil rights case; it involves pro- 
cedure in a conspiracy trial. 


% Pritchett, The Coming of the New Dissent, 11 Univ. Chi. L. Rev. 49, 57 (1943), divided 
civil liberty cases of the October Term 1942 by votes for “the individual” and for “the govern- 
ment.” Of thirty-six votes cast by Justices Black, Douglas, Murphy, and Rutledge in ten cases, 
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ton is apparently far more likely to find that a civil right has been denied 
than Mr. Chief Justice Vinson. The primary difference made by the sub- 
stitution of the new for the old Chief Justice is that it tilts the majority 
of the Court in a new direction, away from a vigorous defense of civil 
rights.*? On the other hand, a dozen cases, many of which were peculiar, 
are an insufficient base for more than a hunch as to Mr. Chief Justice Vin- 
son’s predilections. 

Most civil rights came under the Fourteenth Amendment after the ex- 
pansion of substantive due process of law. It had been early held that the 
Amendment gave the Court no roving commission to scent out and con- 
demn those state laws which were in the judicial mind “unreasonable.’’* 
But about 1890 this view was abandoned, and the Court held first that 
rate regulation and later social legislation must run a gauntlet of judicial 
scrutiny before its substance could be allowed.®® This conception expanded 
so quickly that by the time Mr. Justice Holmes faced the issue in 1905, he 
accepted without question the major premise that the Court might review 
the merit of legislation and disagreed only on the standard of judicial tol- 
erance to be applied.**° Mr. Justice Holmes would not have exercised the 
reviewing power as lightly as did his brethren, but he acknowledged that 
he had it. 

Hence the Bill of Rights, by this course of interpretation, did not lead, 


it followed property rights into the protection of the Fourteenth Amend- 
ment. It followed on the same theory, that the Court might reject un- 
reasonable restraints on civil rights or, as Mr. Justice Cardozo put it, re- 
straints inimical to “the very essence of a scheme of ordered liberty.’ 
Under this theory, as expressed by Mr. Justice Moody in Twining 0. New 


the distribution was two for the government, thirty-four for the individual. Of twenty-eight 
votes cast in the same cases by Justices Reed, Frankfurter, and Jackson, twenty were for the 
government and eight for the individual. 


97 Pritchett, ibid., shows that in the same ten cases, Mr. Chief Justice Stone cast three 
votes for the Government and seven for the individual. 


98 Slaughterhouse Cases, 10 Wall. (U.S.) 273 (1870); Munn v. Illinois, 94 U.S. 113 (1877). 


9 Justices Black and Douglas date the beginning of substantive due process from Chicago, 
Milwaukee & St. P. R. Co. v. Minnesota (the Minnesota Milk case), 134 U.S. 418 (1890). See 
their discussion in Adamson v. California, 67 S. Ct. 1672, 1690 (1947). Mr. Justice Bradley, 
dissenting in the Minnesota Milk case took the same view. Yet while Mr. Justice Blatchford’s 
majority opinion in that case is ambiguous, it seems probable from his later opinion in Budd v. 
New York, 143 U.S. 517 (1892) that he meant the Milk case to exemplify procedural due proc- 
ess only. In this view, substantive due process in the field of rate regulation begins with Reagan 
v. Farmers Loan and Trust Co., 154 U.S. 362 (1894) or Smyth v. Ames, 169 U.S. 466 (1898). 


20° Lochner v. New York, 198 U.S. 45, 74-76 (1905). 


st Palko v. Connecticut, 302 U.S. 319, 325 (1937). Mr. Justice Black joined in this opinion 
in his first term on the Court but has evidently reconsidered the matter. 





THE UNITED STATES SUPREME COURT 23 


Jersey’ and Mr. Justice Cardozo, not all of the Bill of Rights limits state 
power, but only those rights which the Court thinks are sufficiently impor- 
tant to warrant inclusion. 

This year saw battles over two aspects of that conclusion. First, assum- 
ing the Moody-Cardozo theory, is the right to counsel, guaranteed by the 
Sixth Amendment, of such importance that the Court should require the 
states to protect it? Second, should the whole theory of substantive due 
process and judicial review of reasonableness of legislation be put aside in 
favor of a counter theory that the Fourteenth Amendment encompasses 
the Bill of Rights in its entirety, and no more? 

The Court reexamined the latter question in the case of Adamson,'* 
who had been convicted in a state court in California. Under California 
law, the prosecuting attorney and the judge were permitted to comment to 
the jury on the fact that Adamson had not chosen to take the stand. Un- 
der the federal Constitution, a federal prosecutor did not have such a 
privilege, because of the clause in the Fifth Amendment forbidding com- 
pulsion of testimony in criminal cases against oneself.'°* The majority 
opinion, written by Mr. Justice Reed, held again that the Fourteenth 
Amendment did not encompass all of the Bill of Rights, that no substan- 
tial injustice was done by the California law, and that the conviction must 
be affirmed. In so doing, the opinion necessarily reaffirmed the basic theory 
of due process. 

A minority of four challenged the whole structure. Justices Black, 
Douglas, and Murphy, before Justice Rutledge came to the bench, had 
declared their belief that the Fourteenth Amendment was never meant to 
give the Court power to review the reasonableness of rates or the wisdom 
of social legislation.’ They went behind the Holmes view that the Four- 
teenth Amendment gave the Court power to review the substance of legis- 
lation, but that the power should be used sparingly. Instead they took the 
original position of Mr. Chief Justice Waite that courts had no power to 
review such legislation for substance at all.** 

In the Adamson case Mr. Justice Black, joined by Mr. Justice Douglas, 
gave full elaboration to the remainder of their theory: The Fourteenth 


12 211 U.S. 78 (1908). 
103 Adamson v. California, 67 S. Ct. 1672 (1947). 


°4 Such comment is precluded by statute. 20 Stat. 30 (1878), 28 U.S.C.A. § 632 (1878); but 
Mr. Justice Frankfurter in his concurring opinion conceded that the statute was unnecessary. 
Adamson v. California, 67 S. Ct. 1672, 1680 (1947). 


*°5 Federal Power Commission v. Natural Gas Co., 315 U.S. 575, 590 (1942). 
16 Munn v. Illinois, 94 U.S. 113 (1877). 
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Amendment did not give the Court power to review the desirability of 
legislation. It made the Bill of Rights, apparently all of it, a restriction on 
the states. The Court was to have no discretion whatsoever to pick and 
choose among the clauses or parts of clauses of the Bill of Rights which it 
would enforce against state action—in a democracy an appointive court 
had no business making such decisions.'*? 

The basic controversy is not new. Mr. Justice Harlan in the nineteenth 
century had held the Black-Douglas view on civil rights, but with little 
support.’** Mr. Justice Frankfurter referred to him in a concurring opinion 
in the Adamson case as “‘an eccentric exception.”’ However, the underlying 
thesis challenging the entire conception of substantive due process with- 
out special reference to civil rights had the most respectable of antecedents 
in Munn 0. Illinois’ and the Slaughterhouse Cases.™° 

Hence the striking aspect of the minority thesis here is not its novelty 
but the extent of its support. One more vote, and the Bill of Rights will 
be a limitation on the states. 

Serious blows were struck at civil liberties this year in the search and 
seizure case and the right to counsel cases. In Harris v. United States,™ the 
petitioner was arrested in his apartment by Federal Bureau of Investiga- 
tion agents who had arrest warrants charging offenses relating to forgery. 
They had no search warrants. The agents spent five hours completely ran- 
sacking the premises looking for two canceled checks. They never found 
the checks, but in a bedroom drawer they found a sealed envelope which, 


07 The dissent is supported by an elaborate historical appendix tracing the history of the 
Fourteenth Amendment in Congress and before the people. It records repeated statements of 
supporters of the Amendment that they intended it to make the Bill of Rights a restric- 
tion on the states. For example, Senator Howard, who offered the Amendment in the Senate, 
detailed the Bill of Rights and said, “The great object of the first section of this Amendment 
is, therefore, to restrain the power of the States and compel them at all times to respect these 
fundamental guarantees.’’ Adamson v. California, 67 S. Ct. 1672, 1703 (1947). This writer 
can subscribe to neither the majority nor the minority view. The minority view, if followed 
literally, would result in a requirement for grand jury procedure in every state criminal action, 
and for a civil jury in every case over $20.00. The majority view denies the constitutional 
guaranties of a fair trial with counsel and without self-incrimination to all defendants without 
regard to financial condition in state courts. Granting for the sake of argument that the mi- 
nority view may have been originally intended, it seems too late now to make so radical a 
change in current minor state procedure, particularly when there would be no apparent good, 
for example, in inflicting grand jury procedures on those states which do not happen to use it. 
If, as the majority contends, due process protects “the essence of a scheme of ordered liberty,” 
the problem would be largely solved if the majority would recognize that the right of trial with 
counsel, to pick an example, is part of “the essence of a scheme of ordered liberty.” 

+8 Examples are Hurtado v. California, rro U.S. 516, 538 (1884); Maxwell v. Dow, 176 
U.S. 581, 605 (1900); Twining v. New Jersey, 211 U.S. 78, 114 (1908). 


9 94 U.S. 113 (1877). 
*1@ 10 Wall. (U.S.) 273 (1870). 11 67 §. Ct. 1098 (1947). 
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when torn open, revealed a number of selective service notices and cards. 
Harris was charged with having these in his possession in violation of the 
Selective Service and Training Act. 

The Fourth Amendment forbids “unreasonable searches and seizures” 
and provides that ‘“‘no warrants shall issue, but upon probable cause, sup- 
ported by oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized.” In this case there was 
no search warrant. The theory of the government was that the arrest 
warrant permitted the search of the premises where the arrest was made. 
The arrest warrant of course did not describe either “the place to be 
searched” or “things to be seized.” 

If an arrest warrant gives the right to search the premises of the arrest, 
then a man’s home is his castle only so long as he stays, outside of it. Ina 
series of three cases, the latter two clarifying and perhaps modifying the 
first, the Supreme Court had explored the extent to which a search could 
be made in connection with an arrest, and those cases declared the govern- 
ing principle to be that upon arrest, only visible and accessible evidence 
could be taken." In the last of the three cases, it was held to be a constitu- 
tional violation to search a desk, towel cabinet, and wastebasket upon an 
arrest in the accused’s office. These cases have generally decried “rummag- 
ing” and “ransacking” without a warrant. 

In the Harris case, a five-judge majority upheld a conviction based on 
evidence found by “rummaging” and “ransacking.” If the majority opin- 
ion gives general approval to the practice employed, then, realistically 
speaking, the power to control searches passes from federal district judges, 
operating in the calm of the court, to federal police acting in the excite- 
ment of the arrest. It is not, however, at all certain that the Chief Justice 
in writing the majority opinion meant to go so far. The Court stressed that 
the objects actually discovered were not merely evidence of a crime, but 
that their possession was in itself a crime. Since the government-was en- 
titled to possession of the draft cards, “A crime was thus being conducted 
in the very presence of the agents conducting the search. Nothing in the 
decisions of this Court gives support to the suggestion that under such cir- 
cumstances the law-enforcement officials must impotently stand aside and 
refrain from seizing such contraband material.” 

The opinion may thus be limited to the right to seize upon arrest mate- 
rial which belongs to the government, the possession of which is a crime. 

«2 Marron v. United States, 275 U.S. 192 (1927), limited in Go-Bart Importing Co. v. 
United States, 282 U.S. 344 (1931), and United States v. Lefkowitz, 285 U.S. 452 (1932). 

™3 Harris v. United States, 67 S. Ct. 1098, 1103 (1947). 
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Since the Court cited the earlier decisions without any indication of a de- 
sire to overrule them, some such limitation is likely. This is further indi- 
cated by the fact that the Chief Justice himself, as a member of the Dis- 
trict of Columbia Court of Appeals, wrote one of the opinions most broad- 
ly extending the protection of the Fourth Amendment." In this view, the 
conviction of Harris was possible only because the draft cards were found 
—if the checks the agents had been looking for had been found, and a pros- 
ecution had been based on them, a reversal of conviction would have been 
necessary. 

If there is such a limitation on the majority opinion, the minority did 
not see it. Justices Frankfurter and Murphy wrote dissents in each of 
which both they and Mr. Justice Rutledge joined. The essential theory of 
these dissents was that while under the rule of the earlier cases, limited 
search might be made on arrest, this had not been such a search. Mr. Jus- 
tice Jackson, dissenting, seemed to go farther and suggest that there 
should be no search beyond the person of the individual arrested. The 
opinions of Justices Frankfurter and Murphy were temperate, scholarly, 
and, to this reader, completely convincing, while the Jackson position, 
though more novel, has real force. 

The fundamental issue in the recurrent right to counsel cases is whether 
in state prosecutions a man may be deprived of right to counsel because 
he is too poor to pay for a lawyer’s help. Under the Sixth Amendment, all 
persons must have counsel in federal cases if they desire it, without refer- 
ence to their financial condition. Under the decision in Powell v. Ala- 
bama,"* the states, too, must afford counsel in capital cases. 

But in Betts v. Brady, four years ago, a slightly different situation was 
presented. There it was held that an ignorant man charged with robbery, 
who pleaded for counsel which was denied him because he could not pay 
for the help, had no right to counsel under the federal Constitution. The 
decision was 5 to 3, and the rationale was that described earlier in this 
discussion: that in noncapital cases, the right to counsel was not suffi- 
ciently important or valuable to be required by the Fourteenth Amend- 
ment in the absence of proof in the particular case that some special and 
additional injustice had been done. 

Betts v. Brady seemed destined for a quiet demise. From 1943 until the 
Jast day of the term in June 1947, that decision was never cited by the 
Supreme Court as controlling, and the decision of numerous cases gave 


4 Neuslein v. District of Columbia, 115 F. 2d 690 (App. D.C., 1940). 
"5 287 U.S. 45 (1932). 16 316 U.S. 455 (1942). 
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room for the hope that it had been abandoned."’ But in the case of Foster 
v. Iilinois,"* the Betts case was once again cited with approval. Justices 
Reed, Frankfurter, and Jackson have not abandoned it, and Mr. Chief 
Justice Vinson and Mr. Justice Burton have been won to its standard. 
The remaining four justices dissented. In the Foster case the petitioners 
had pleaded guilty to a charge of burglary and larceny in Illinois without 
having been advised of a right to counsel. The majority opinion of Mr. 
Justice Frankfurter found failure of proof that the lack of counsel had 
harmed petitioners. 

Accompanying the problem of substantive right in the fair trial cases is 
the problem of the procedure for securing it. Here is a body of constitu- 
tional law for the defense of those railroaded to the penitentiary. Such 
persons frequently do not raise their claims until after the prison doors 
shut. Counsel would have taken appeals; but the law of collateral attack 
must be practiced by those who have no counsel. It follows that if the 
Supreme Court establishes high-sounding rights and then creates or in- 
sists upon awkward procedures for collateral attack, it will give with one 
hand and take with the other. Most of the controversy in recent years has 
been over procedure—to what court must the prisoner go to make his ap- 
plication, for what writ shall he ask, etc. In some states, the release pro- 
cedures are not a pathway, they are a maze; and the decisions unhappily 
leave possibly guiltless men lying in prison cells as they vainly attempt to 
work out the mysteries of habeas corpus, coram nobis, common law cer- 
tiorari, and the many other procedural devices which torment the legal 
system.™® In the Gayes™° and Carter™ cases this year, the Court has sanc- 

"7 See De Meerleer v. Michigan, 67 S. Ct. 596, 597 (1947) and cases there cited. The real 
problem in these cases is improving the standard of justice without thereby automatically 
releasing the horde of prisoners who may have been convicted without counsel in those states 
which do not require it. One compromise method which would reach the result would be the 
formulation of.a rule in three parts: (a) In the absence of intelligent waiver, failure of the 
state to provide counsel for the indigent is reversible error on direct appeal; (b) If counsel has 
been requested and denied, the conviction should be set aside on collateral attack; (c) If 
counsel was neither requested nor provided, conviction will be set aside only for special cir- 
cumstances on collateral attack. Point (a) would largely remedy the situation for the future, 
since the states could not afford to take chances on appeals; while point (c) would prevent a 
general jail delivery. 

18 67 S. Ct. 1716 (1947). 


"19 The horrible example is Hawk v. Olson, 326 U.S. 271 (1945). After some fifteen or more 
court proceedings in the Nebraska Trial and Supreme Court and in all three levels of federal 
courts, resulting in one intimation and one command by the Supreme Court that a hearing 
be given, Hawk is still, so far as this writer knows, searching Nebraska procedure to find the 
proper form of remedy. See Hawk v. Olson, 66 F. Supp. 195 (Neb., 1946) for the account of 
Nebraska’s frustration of the Supreme Court mandate, oe Seren, wees 
indignant effort to find a solution. See for brief discussion of the problem of procedure, Note, 
22 Ind. L. J. 262, 263 n. 9 (1947). 


13° Gayes v. New York, 67 S. Ct. 1711 (1947). |" Carter v. Illinois, 67 S. Ct. 216 (1946). 
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tioned procedural clumsiness which hangs relief like fruit beyond the reach 
of the hungry. The Gayes case holds that petitioner waived his right to 
protest improper procedure at a time when he probably did not know it 
was his to waive, and when, under the New York law involved, he could 
not have raised it; and in the Carter case the Court found itself barred 
from considering the entirety of petitioner’s grievance because it was re- 
stricted to the “common law record,”’ which contained nothing relevant to 
his real complaint of denial of due process. 

Congress has an excellent opportunity to improve the procedural mud- 
dle at the present time. Section 2254 of the proposed revision of the Judi- 
cial Code would give statutory status to the present rule that state rem- 
edies must be exhausted before recourse can be had to federal courts in 
habeas corpus proceedings. A simple amendment might insert the require- 
ment that the state remedy be simple, speedy, and efficient if it is to de- 
serve this priority. 

In still another case affecting fairness of trials, the Court upheld the 
blue-ribbon jury system in New York, at least as applied in the particular 
case before it." 

The principal religious freedom case was the New Jersey school bus 
matter.*4 There the issue was whether a New Jersey township could reim- 
burse parents for the cost of bus transportation to school where the allow- 
ance was made not only for children attending public schools, but for 
children attending Catholic schools. A taxpayer contended that the allow- 
ance to Catholic parents was unconstitutional because it violated the 
principles of separation of church and state. 

The majority of five, in an opinion by Mr. Justice Black, saw the prob- 
lem in terms of two polar concepts, to one of which the particular case 
must be assigned. On the one hand, the Court believed that general social 
welfare legislation could as properly be applied for the benefit of parochial 
as for public students. Thus police protection could be given to students 
at all schools and reduced bus fares might be required for all children re- 
gardless of religion. On the other hand, direct aid to parochial schools 
could not be permitted, the majority declaring that “New Jersey cannot 
consistently with the ‘establishment of religion’ clause of the First Amend- 
ment contribute tax-raised funds to the support of an institution which 

™ See cases collected, Gayes v. New York, 67 S. Ct. r7r1 (1947), Rutledge dissent at 


1715. The majority distinguishes those cases on various grounds, the first of which is that they 
were decided “‘in courts of very limited authority.” Ibid., at 1713. 


™3 Fay v. New York, 67 S. Ct. 1613 (1947). “Blue Ribbon” juries are discussed in Note, 
47 Col. L. Rev. 463 (1947), and 60 Harv. L. Rev. 613 (1947). 


14 Everson v. Bd. of Educ. of Ewing Tp., 67 S. Ct. 504 (1947). 
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teaches the tenets and faith of any church.”*5 However, the majority con- 
signed this particular case to the category of general welfare legislation. 
The principal dissenting opinion, by Mr. Justice Rutledge joined by Jus- 
tices Frankfurter, Jackson, and Burton, acknowledged that some general 
services could be performed by the state for parochial schools, but felt 
that this one was beyond the narrow limit of those proper services.” Both 
the majority opinion and the Rutledge dissent will serve as a useful store- 
house of historical information on the meaning of the Amendment. The dis- 
sent conceded that precedent is with the majority;"’ and to this reader, 
the majority reasoning is completely sound. 

The opinions suggest certain general conclusions. The state can extend 
various types of relief and welfare measures to all children and parents, 
regardless of whether the children attend parochial or public school. Here 
free transportation was approved. Presumably free textbooks or free 
morning milk and crackers for all poor children, or free vaccinations given 
all school children would still be approved. On the other hand, no appro- 
priations may be made for buildings, grounds, or teachers’ salaries in paro- 
chial schools, and this would presumably preclude reaching the same re- 
sult either by direct appropriation or by rebate to taxpayers. It would 
seem to follow from both the majority and the minority opinions that the 
use of public school buildings for any type of religious education would be 
precluded as direct aid.™* 

With the exception of two cases concerning free speech, the remaining 
civil rights cases were either minor or so unique as to be of no recurrent 
interest.? In the Hatch Act cases,"° the problem was whether Congress 

"5 Thid., at 512. 

36 Mr. Justice Jackson filed a separate dissent emphasizing that the ordinance provided 
for children in public and Catholic schools, but made no mention of children attending other 
private schools. Ibid., at 513-14. This apparently raised equal protection doubts for him. 
The majority had no similar difficulty because so far as the record showed there were no other 


schools in the township, and hence the ordinance quite possibly was comprehensive. Ibid., 
at 506. 


#7 Cochran v. Louisiana State Bd. of Educ., 281 U.S. 370 (99°) permitted free distribution 
of textbooks to all children including those in parochial schoo 


18 This thesis will be tested in Illinois ex rel. McCollum v. Bd. of Educ., pending as No. go 
for the October term, 1947. The problem of “‘Public Funds for Sectarian Schools” is discussed 
in Note, 60 Harv. L. Rev. 793 (1947). 


39 Treason was further defined in Haupt v. United States, 67 S. Ct. 874 (1947). The Seventh 
Amendment continued its return to vitality in two cases confirming the prerogatives of the 
civil jury. Ellis v. Union Pac. Ry. Co., os Ct. ail Aunntdt banat. Reading Co., 67 
S. Ct. 1334 (1947). The cruel and unusual punishment and double jeopardy provisions were 
reviewed in an unusual case in which the petitioner alleged infringement of his rights under 
these clauses. He complained that the Louisiana electric chair, to which he had been con- 


[Footnotes 129 and 130 continued on following page) 
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can, as a condition of federal employment or of a grant in aid, control the 
political activities of federal employees or of state employees at least par- 
tially receiving federal funds. The Act forbids employees to “take any ac- 
tive part in political management or political campaigns.”*** The Act and 
the regulations permit the employees to vote as they choose and to ex- 
press political opinions; but those opinions cannot be expressed in speeches 
at party gatherings, nor can they be made effective by party work. It was 
challenged in two cases, one by a federal employee, Poole, and one by a 
state employee, Paris. Poole, an industrial worker in the United States 
Mint, was a ward executive committeeman, worked at the polls on elec- 
tion day, and was party paymaster for other election workers. Paris was 
Oklahoma State Democratic Chairman and a member of the state high- 
way commission. His principal offense was helping to organize a party 
“Victory Dinner” and introducing the toastmaster on that occasion. 

Mr. Justice Reed for the Court upheld the Act over the dissent on the 
merits of Justices Black and Rutledge, and the partial dissent of Mr. Jus- 
tice Douglas. Justices Jackson and Murphy did not participate and the 
decision was thus in part 4 to 3, and in part 5 to 2. 

With two possible paths to decision, Mr. Justice Reed chose the one 
which gave at least some constitutional protection to Government em- 
ployees. The Court denied that Government employees were totally de- 
void of rights, saying that it would interfere to invalidate congressional 
legislation “when such regulation passes beyond the general existing con- 
ception of governmental power.’’** At the same time it held that this was 
not such a regulation. 

The Court did not approach the problem specifically in terms of the 
clear and present danger found in each specific act which Poole and Paris 
had performed. Instead it balanced generally a congressional desire for a 
good and efficient civil service against the general activities of the em- 
ployees. There was none of the usual effort in free speech cases to consider 


demned, failed to work the first time because of defective wiring, and that he could not be 
returned to it. Mr. Justice Reed, for a 5 to 4 majority, held that the Constitution did not pro- 
tect against such an accident. The case was so clearly unique that it is puzzling to imagine on 
what ground certiorari was granted. Louisiana ex rel. Francis v. Resweber, 67 S. Ct. 374 
(1947). 

13° 67 S. Ct. 544 (1947) and 67 S. Ct. 556 (1947). 

131 53 Stat. 1148 (1939), 18 U.S.C.A. § 62h (1939). 


132 Mr. Justice Reed also said, “Appellants urge that federal employees are protected by 
the Bill of Rights, and that Congress may not ‘enact a regulation providing that no Republican, 
Jew, or Negro shall be appointed to federal office, or that no federal employee shall attend 
Mass or take any active part in missionary work.’ None would deny such limitations. ... ” 
67 S. Ct. 556, 569 (1947). 
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whether in fact there really was so serious a menace to society as to war- 
rant the restraint on the liberty. Yet as Mr. Justice Holmes had shown in 
dealing with the Espionage Act of 1917, a statute limiting free speech 
must prove its justification in each application."** Here it was not shown 
that Paris’ introduction of a toastmaster or Poole’s service as ward com- 
mitteeman did the slightest bit of “danger to any interest which Congress 
has the right to protect,” much less a “clear and present” danger. On the 
other hand, it may be that a general evil of possible damage to the civil 
service must be dealt with generally, rather than case by case." 

The dissenting opinion of Mr. Justice Black cast a different balance. 
To him the practical exclusion of 3,000,000 Americans from participation 
in the political life of the community was a far more serious evil than any 
which Congress had sought to rectify. Mr. Justice Rutledge shared this 
view, and Mr. Justice Douglas sought to split the difference by upholding 
the Act as to some Government employees but not as to industrial work- 
ers like Poole. 

In the contempt case of Craig v. Harney,™* the Court took a different 
approach. There the issue was whether a Texas court could punish the 
publisher and certain employees of a newspaper for contempt for comment- 
ing critically, and indeed, unfairly, upon the judge’s handling of a trial. 
The Court, in holding that the particular activity could not be so pun- 
ished, did not hold that there was no contempt power ever available to 
protect courts against publications which would be “a serious and immi- 
nent threat to the administration of justice.”"** But Mr. Justice Douglas, 
in the majority opinion, analyzed the articles to determine whether in fact 
they met the constitutional measure: “The fires which it kindles must con- 
stitute an imminent, not merely a likely, threat to the administration of 
justice. The danger must not be remote or even probable; it must immedi- 
ately imperil.”**? He then concluded that these publications met no such 
test. The Chief Justice joined in a dissenting opinion by Mr. Justice 
Frankfurter, and Mr. Justice Jackson also dissented. 


133 See Schenck v. United States, 249 U.S. 47 (1919) and Abrams v. United States, 250 
U.S. 616, 624 (1919). 


"344 The Hatch Act cases are analyzed in terms of the “clear and present danger” theory 
in Note, 22 Ind. L. J. 246, 249 -51(1947). The statement of the problem is clear, but unhappily 
the author does not explain the reason for his own seeming acquiescence in the proposition 
that the clear and present danger test is inapplicable. For further comment see Note, Political 
Sterilization of Government Employees, 47 Col. L. Rev. 295 (1947); Mosher, Government 
Employees under the Hatch Act, 22 N.Y.U. L.Q. 232 (1947), and, on the clear and present 
danger problem, Ibid., at 251. 


135 67 S. Ct. 1249 (1947). 
136 Thid., at 1253. 137 Tbid., at 1255. 
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Here is a fundamental difference in approach. In the Craig case, the 
Court studied every utterance to determine whether there was “an im- 
minent, not merely a likely” threat to the public welfare. In the Hatch 
Act cases, it was enough that Congress might reasonably have feared “the 
cumulative effect on employee morale of political activity” without any 
reference to the facts at hand. The cases leave this puzzling problem: 
Are we on the verge of a division of theory in free speech cases, in which 
some kinds of activity may be limited because it is convenient and desir- 
able to do so, while other kinds of activity may be limited only on clear 
and present danger rationale? Or are the Hatch Act cases merely a theo- 
retical deviation in conformity with a tradition of some qualification of 
the rights of Government employees for the good of the service?*** The 
solution may come when those provisions of the new labor bill limiting 
political activities of unions come before the Court."*® 


IV. LAWYER’S LAW 


FEDERAL JURISDICTION AND PROCEDURE 

As usual, the Court had before it in the 1946 term a substantial number 
of cases involving jurisdiction and procedure in all federal courts. At 
least a half dozen of these cases deserve and will receive separate treat- 


ment by many authors in many law reviews. It is difficult to do more 
than enumerate them here. 

Perhaps the most interesting and probably the most difficult problem 
in federal jurisdiction was Angel v. Bullingion.** Bullington, a Virginia 
citizen, sold Virginia land to Angel, a North Carolinian, for cash and notes 
secured by the land in Virginia. Upon non-payment of the notes, the land 
was sold and a deficiency resulted. Thereupon Bullington brought an ac- 
tion for a deficiency judgment in the face of a North Carolina state statute 
which provided that such persons “shall not be entitled to a deficiency 
judgment.” The statute may appear to be substantive, but the North 
Carolina court in Bullington’s case held that it was “jurisdictional.’”"™ 
In fairly plain language, the North Carolina court suggested that, while 
the statute closed the North Carolina courts, it did not close the fed- 
eral courts, and that Bullington might well bring the same action in the 
federal district court. Bullington took the tip, did not appeal the North 


138 As, for example, Ex parte Curtis, 106 U.S. 371 (1882). 


«39 Labor Management Relations Act, 1947, § 304, 29 U.S.C.A. §251 (Supp., 1947). 
14° 67 S. Ct. 657 (1947). 


*4« Bullington v. Angel, 220 N.C. 18, 16 S.E. ad 411 (1941). 
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Carolina decision to the United States Supreme Court, and brought a 
second action in the federal district court. 

This second action in due course came to the United States Supreme 
Court, which after argument and reargument decided this term that 
Bullington’s failure to appeal the judgment denying the jurisdiction of the 
North Carolina courts was fatal; that the first judgment was res ad- 
judicata ; that the merits of his claim were so locked with the jurisdictional 
issue that the decision on the latter included the former; and that under 
Erie v. Tompkins’ principles, the federal district court was bound by 
the same “‘jurisdictional’’ decision as the state courts, and could give no 
more relief than the state courts. 

In the circumstances, the North Carolina decision, which carefully 
rested not on the merits but on a deficiency in the jurisdiction of the 
North Carolina courts, should not preclude action in another court 
whose jurisdiction is unquestioned. To this view the majority responded, 
in effect, that the issue on the merits and the issue on jurisdiction were 
identical; that is to say that Bullington must show the North Carolina 
statute to be unconstitutional to recover, and if it is unconstitutional, it 
is unconstitutional construed either as a substantive rule of law or as a 
limitation on jurisdiction. Of course, the North Carolina court obviously 
had no such conception and had not decided the constitutional point. 
To this the majority replied that the issue was necessarily decided whether 
the North Carolina court thought so or not. 

The reference to Erie v. Tompkins is in point in the majority opinion 
because, essentially, the majority is, without saying so, devising a 
principle for the limitation of diversity jurisdiction by permitting state 
legislatures to limit federal jurisdiction.*4* As Mr. Justice Reed in dissent 
said, this ‘departs from controlling precedents that state enactments on 
jurisdiction, remedies and procedures do not affect the jurisdiction, reme- 
dies, or procedures of federal courts.’’™4 

In other cases this term, the Court materially expanded the scope of 
the doctrine of forum non conveniens, and thereby read a new and severe 
limitation into the federal venue statute.’* In one case it held that the 
doctrine permitted a federal district court in New York, plaintiff’s 
domicil, to refuse to consider a policyholder’s derivative action against an 


1# Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938). 


*43 See the dissenting opinion of Mr. Justice Frankfurter, Burford v. Sun Oil Co., 319 U.S. 
315, 337 (1943). 


144 Angel v. Bullington, 67 S. Ct. 657, 665 (1047). 
45 36 Stat. r1o1 (1911), 28 U.S.C.A. § 112 (1911). 
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Illinois mutual insurance company and its officer, where plaintiff’s case 
was to be made largely out of materials in the hands of the defendants.’ 
In a second and more startling case, the Court relinquished the applica- 
tion of this doctrine in the field of equity. It held that a federal district 
court in New York might decline to hear the case of a Virginia plaintiff 
suing a Pennsylvania corporation doing business in New York where the 
suit was brought on a tort claim arising in Virginia.'*’ The plaintiff’s domi- 
nant reason for preferring New York was apparently the belief that he 
was more likely to receive a sizable verdict there than in Lynchburg, 
Virginia. Mr. Justice Jackson wrote the majority opinion, and Justices 
Black, Reed, Rutledge, and Burton dissented in opinions by Black and 
Reed. 

The difficult issues raised in these cases cannot be adequately discussed 
here, but the compromise chosen by the Court is an unfortunate practical 
solution. Either rigid application of the broad federal venue statute, giv- 
ing the plaintiff great latitude in selecting the place of suit, or a sharp 
legislative amendment taking away the plaintiff’s prerogatives would 
appear to be better than reducing the matter to question of discretion. 
The doctrine permits the intrusion into many suits of a time-consuming 
issue, irrelevant to the decision on the merits which may be time consum- 
ing enough. If, as the dissent fears, the new doctrine will permit suits to 
be dismissed on this ground when the statute of limitations has run be- 
tween the time of filing the suit and the time of the dismissal, then serious 
injustice will result. However, the decision in Hillsborough Township v. 
Cromwell’ in 1945 on a functionally related problem is an indication that 
where the statute of limitations has run, the expanded forum non con- 
veniens doctrine will not be applied.*® 

Of the several procedural cases, the most noteworthy was Hickman v. 
Taylor.*° The issue was whether, under the Federal Rules, one party 
might inquire into the statements of witnesses collected by counsel for 
opposing party. Rule 26 (b) permits the taking of depositions in “any 
matter, not privileged.” The Court held that the particular matter was 
not privileged. However, Mr. Justice Murphy stated for the Court that 

+46 Koster v. Lumberman’s Mutual Co., 67 S. Ct. 828 (1947). 

+47 Gulf Oil Co. v. Gilbert, 67 S. Ct. 839 (1947). 

148.326 U.S. 620 (1946). 


49 The danger of the running of the statute of limitations because of the shift of district 
will be avoided if the proposed revision of the Judicial Code is adopted, since the revision pro- 
vides for transfer of actions from one district to another. Note, The Proposed Revision of the 
Federal Judicial Code, 60 Harv. L. Rev. 424, 435 (1947). 


8° 67 S. Ct. 385 (1947). 
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“all the files and mental processes of lawyers” were not “thereby opened 
to the free scrutiny of their adversaries” by Rule 26."* 

In dealing with its own procedure, the Court several times considered 
the use of its discretionary power to decide cases or to postpone judgment. 
There are many occasions when a technicality will avoid a decision on 
the ultimate issue. Among other values, delay serves to avoid decision 
before judges can make up their minds. 

But delay should not be a habit, for litigants, too, have rights. The 
Supreme Court is not a disembodied God for whose convenience lawyers 
and clients were created to provide it with Great Problems. It has a dual 
function of making policy while it serves as a convenience for parties." 

Hickman v. Taylor, as compared with several other cases, provides a 
contrast. In the Hickman case, the Court discovered that the petitioner 
had proceeded under the wrong rule of Civil Procedure. The Court said, 
“Under the circumstances we deem it unnecessary and unwise to rest our 
decision upon this procedural irregularity, an irregularity which is not 
strongly urged upon us and which was disregarded in the two courts be- 
low.’*53 This attitude of desire to get the main matter decided and done 
with may be compared with the following cases: 

The Alma Motor Co. case," which the parties and the court below had 
innocently thought involved the constitutionality of the Royalty Adjust- 
ment Act of 1942. The case was argued in 1945 and reargued in 1946. 
Not until the reargument did the Government suggest that the decision 
might have been based upon a nonconstitutional question, and the case 
was remanded for its consideration. 

The case of Ballard v. United States*’ came to the Court for the second 
time in 1946. The defendants had been indicted for using the mails to de- 
fraud in the course of religious activities. Suffice it to say that the case had 
gone from the district court to the circuit court of appeals to the Supreme 
Court and back to the circuit court upon reversal and remand. It returned 

‘st [t is rumored that in response to this decision some insurance companies are making all 
their investigators into “counsel” to keep their reports confidential. If true, the device fails 
to appreciate the care with which the decision was rested not on formal “privilege,” but on 


genuine professional tradition. Ibid., at 394-95. For a more complete discussion, see Recent 
Cases, 14 Univ. Chi. L. Rev. 497 (1947). 


1# The primary reason for the prolonged congressional resistance to the abolition of cir- 
cuit riding for Supreme Court justices stemmed from fear that isolation in Washington 
might give delusions of grandeur and destroy the common touch. See 2 Warren, The Supreme 
Court in United States History 133-35 (1923). 


*s3 Hickman v. Taylor, 67 S. Ct. 385, 391 (1947). 
184 Alma Motor Co. v. Timken-Detroit Axle Co., 67 S. Ct. 231 (1946). 
185 67 S. Ct. 261 (1946), previously before the Court in 322 U.S. 78 (1944). 
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to the Supreme Court at this term. The Court reversed because it was 
called to its attention for the first time that women had been systematical- 
ly excluded from the grand and petit juries in California at the time of 
the original indictment and trial. The indictment was ordered dismissed. 

In neither the first appearance of the case in the Supreme Court nor 
in the second was the majority willing or able to decide the basic issue 
in the case, whether the First Amendment gave the defendants constitu- 
tional protection for their activities. In this case the majority declined to 
discuss the point since the defendants might never again be indicted or 
convicted. 

In the Gospel Army’ and in the Rescue Army'’ cases, the issue was 
the validity of an elaborate set of Los Angeles regulations applicable to 
solicitors for charity. The two “Armies” contended that the regulations 
were unconstitutional interferences with religious liberty. The Rescue 
Army case arose on a writ of prohibition filed by one Murdock and the 
Rescue Army in an appropriate state court on the ground that Murdock 
had twice before been arrested and convicted for violating these municipal 
regulations. Under California law this is an appropriate way to test the 
constitutional issues involved. The California Supreme Court decided 
against Murdock and the Rescue Army on the merits, and on October 28, 
1946, the Supreme Court noted probable jurisdiction. On June 9, 1947, 
Mr. Justice Rutledge for the Court held that the appeal could not be con- 
sidered at this time since the resolution of certain ambiguities in the 
statute in some other state proceeding might result in avoidance of some 
constitutional issues. The Gospel Army case had also come up, and it was 
dismissed on the ground that the judgment of the California Supreme 
Court, in that case only, had not been “final.” 

In the Rescue Army case, the judgment was unquestionably “final.” 
One may doubt, therefore, whether the Court had discretion not to hear 
the matter, since it came up on appeal rather than on certiorari, and the 
essential practical difference between the two is that the Court lacks 
discretion as to the former while it may deny the latter. 

Mr. Justice Black concurred in the result. Justices Douglas and Murphy 
dissented on the grounds that the time had come for the Court to decide 
the merits. And Murdock went away with no decision to face a third con- 
viction in the Los Angeles Municipal Court, and with the prospect of 
financing, if he or his organization can, another trip through the Cali- 
fornia court system to the United States Supreme Court. 

On the last day of the term, the case of Winters v. New York's* was set 

186 Gospel Army v. Los Angeles, 67 S. Ct. 1428 (1947). 

+57 Rescue Army v. Los Angeles, 67 S. Ct. 1409 (1947). 188 67 S. Ct. 1747 (1947). 
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down for its second reargument, its third argument, in the Supreme Court. 
The issue was the validity of a New York obscenity statute applied in a 
criminal prosecution to a magazine peddler. 

It is not the purpose of these paragraphs to assert that undesirable 
action was taken in any of these four cases.**® The basic issues in all could 
have been decided if the Court had wanted to decide them. Nothing but 
pure discretion forced these delays. In each, litigants were put to great 
costs in time or money because the Court did not choose to decide. On 
the face of them, all should have been decided on their fundamental 
issues. But of course no outside observer can know what conference 
room tensions or indecisions make it propitious to delay decision until 
another year. 

CONFLICT OF LAWS 

There were several important conflicts decisions this year. They are 
enumerated in the note and cannot be discussed here." The most inter- 
esting from a general standpoint was Industrial Commission v. McCartin,’* 
which so sharply limited Magnolia Petroleum Co. v. Hunt to its facts as to 
come close to overruling it." As limited here, the Hunt decision would 
appear to be inapplicable to anything but the Texas statute from which 
it arose. The scope of this year’s conflict of laws decisions requires an 
article on Full Faith and Credit at the 1946 Term.” 


V. THE INSTITUTION AND ITS JUSTICES 
THE WORK OF THE INSTITUTION 
The Court handed down 142 opinions this year, not a large number." 
Of these, about 40 per cent, a strikingly large proportion, were written 


189 Or in United States v. Petrillo, 67 S. Ct. 1538 (1947), a more limited example of post- 
ponement. There are of course some cases in which reargument is most appropriate. Foremost 
among them is Gayes v. New York, 67 S. Ct. 1711 (1947), in which the majority rested its 
decision on a point of New York procedural law which had not been argued by the unusually 
competent counsel handling the case. A petition for rehearing by Gayes indicates fairly clearly 
that the Court was in error on its surprise point of New York procedure. That petition had 
not been acted upon at the time of writing this article. The incident suggests that where the 
Court believes that an unargued point of local law is decisive and competent local counsel are 
available for research, the Court should at least receive new briefs before decision. 

+60 The principal conflicts cases were Morris v. Jones, 67 S. Ct. 451 (1947); New York ex 
rel. Halvey v. Halvey, 67 S. Ct. 903 (1947); Cope v. Anderson, 67 S. Ct. 1340 (1947); United 
Commercial Travellers v. Wolfe, 67 S. Ct. 1355 (1947); Industrial Commission v. McCartin, 
67 S. Ct. 886 (1947). 

+6: Thid. 

The Magnolia case is reported at 320 U.S. 430 (1943). Professor C. Ben Dutton com- 
ments that the McCartin case may indicate that the Magnolia rule “is to be sharply limited 
and perhaps indirectly overruled for it attributes to the Magnolia case a finding that that case 
did not necessarily embrace.” 22 Ind. L. J. 201, 211 (1947). 

*% Such an article by Professor Fowler Harper appears in 47 Col. L. Rev. 883 (1947). 

*64 There are likely to be some divergencies in statements as to the number of opinions 
because of differences in appraising related cases as one or two opinions. The figure 142 is 





38 THE UNIVERSITY OF CHICAGO LAW REVIEW 


by Justices Black and Douglas. Justices Black, Douglas and Murphy to- 
gether wrote 52 per cent of the opinions of the Court."** This does not 
mean that the other justices did not do a great deal of serious work; 
for example, Mr. Justice Rutledge’s concurring opinion in Freeman ». 
Hewit and his dissenting opinions in the New Jersey school bus and the 
Lewis cases represent enormous effort, and Mr. Justice Reed’s Hatch 
Act opinions represent more work than a less significant case. It was 
Mr. Chief Justice Vinson’s first year, and it seems virtually certain that 
he will carry his full load hereafter. Nonethelessya few shoulders bore an 
overlarge share of the common burden. 

Though they wrote over half the opinions, Justices Black, Douglas, 
and Murphy did not dominate the thinking of the Court. To appreciate 
the weight of particular men or particular philosophies in the Court, it is 
necessary to concentrate on the most important cases. For the sake of the 


taken from the Washington Star (June 29, 1947). The U.S. Law Week figure is 143. 16 
U.S. L. Week 3019 (1947). There had been 136 opinions in the October Term, 1945, during 
which Mr. Justice Jackson was absent, and Mr. Chief Justice Stone died; and there were 
162 opinions in the October Term, 1944. 14 U.S. L. Week 3443 (1946). 


*6s The following table is taken from the Washington Star (June 29, 1947): 
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* Justice Frankfurter also wrote three separate opinions, dissenting in part and con- 
curring in part. 


The following table shows number of pages written and is taken from the Washington 
Post, p. 6b, col. 5 (Aug. 10, 1947). The Post quite properly adds, “for what it’s worth.” 
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following analyses, I have, obviously arbitrarily, picked two groups of 
cases. The first is the group of eight cases which seem to be the most sig- 
nificant decisions of the year, the cases which may go unnoticed by the 
general public, but which deserve the attention of every citizen." The 
second group, twenty-nine in number, are the cases which, though less im- 
portant, are far from routine.”*’ They are the cases which deserve the 
careful attention not only of lawyers but of economists and political 
scientists. The other 105 cases are those which are of less importance or 
which admitted of only one likely decision, even though a contrary 
decision would have made the case of general public interest.’ 5 
The data in Table 2 are taken from the eight, or “major,” cases, and 

the twenty-nine, or “important,” cases. Disqualifications give some 
justices less than thirty-seven cases. 


The distribution of agreements among some of the justices, excluding 
unanimous opinions, was as shown in Table 3." 


66 Adamson v. California, 67 S. Ct. 1672 (1947); California v. United States, 67 S. Ct. 1658 
(1947); Foster v. Illinois, 67 S. Ct. 1716 (1947); Freeman v. Hewit, 67 S. Ct. 274 (1946); 
Hatch Act cases, 67 S. Ct. 556 (1947) and 67 S. Ct. 544 (1947); Lewis case, 67 S. Ct. 677 
(1947); New York v. United States, 67 S. Ct. 1207 (1947). 

67 American Power & S. v. SEC, 67 S. Ct. 133 (1946); Richfield Oil Corp. v. State Board of 
Equalization, 67 S. Ct. 156 (1946); Carter v. Illinois, 67 S. Ct. 216 (1946); Gibson v. United 
States, 67 S. Ct. 301 (1946); International Harvester v. Evatt, 67 S. Ct. 444 (1947); Katzinger 
Co. v. Chicago Metallic Co., 67 S. Ct. 421 (1947); MacGregor v. Westinghouse Electric 
Co., 67 S. Ct. 424 (1947); Hickman v. Taylor, 67 S. Ct. 385 (1947); Transparent-Wrap 
Mach. Corp. v. Stokes & Smith Co., 67 S. Ct. 610 (1947); Everson v. Bd. of Educ., 67 S. Ct. 
504 (1947); Packard Motor Car Co. v. NLRB, 67 S. Ct. 789 (1947); United Brotherhood v. 
United States, 67 S. Ct. 775 (1947); Joseph v. Carter & Weekes Co., 67 S. Ct. 815 (1947); 
Gulf Oil Corp. v. Gilbert, 67 S. Ct. 839 (1947); Kosterman v. Lumbermen’s Mutual Co., 
67 S. Ct. 828 (1947); Industrial Commission v. McCartin, 67 S. Ct. 886 (1947); Kotch v. Bd. 
of River Com’rs, 67 S. Ct. 910 (1947); Penfield Co. v. SEC, 67 S. Ct. 918 (1947); Bruce’s 
Juices v. American Can Co., 67 S. Ct. 1015 (1947); Walling v. Halliburton Oil Well Co., 67 
S. Ct. 1056 (1947); Independent Warehouses v. Scheele, 67 S. Ct. 1062 (1947); Craig v. Harney, 
67 S. Ct. 1249 (1947); Greenough v. Tax Assessors, 67 S. Ct. 1400 (1947); Williams v. Austrian, 
67 S. Ct. 1443 (1947); United States v. National Lead Co., 67 S. Ct. 1634 (1947); United 
States v. Standard Oil Co., 67 S. Ct. 1604 (1947); Fay v. New York, 67 S. Ct. 1613 (1947); 
Atlantic Coast Line R.R. Co. v. Phillips, 67 S. Ct. 1584 (1947); Gayes v. New York, 67 S. Ct. 
1711 (1947); United States v. Petrillo, 67 S. Ct. 1538 (1947). 

Obviously, reasonable people might delete some of these cases or add others. The choice is 
concededly arbitrary. 

+68 For example, Testa v. Katt, 67 S. Ct. 810 (1947) would have been an extraordinarily 
important case if it had held that states did not have to enforce federal regulatory acts; and 
Fleming v. Mohawk Wrecking & Lumber Co., 67 S. Ct. 1129 (1947) would have been impor- 
tant if it had held that the Price Control Administrator did have to sign every subpoena 
personally. 

* This simplicity is a little delusive, but greater precision would be unmanageable. For 
example, the disagreement among the major cases between Justices Black and Douglas was 
their partial disagreement on the Hatch Act. The “agreement”’ in the Lewis case between 
Mr. Justice Black and Mr. Justice Frankfurter was the agreement in one part of the result 
only and none of the theory. The consistent Vinson-Reed-Burton position in the majority 
makes it unnecessary to classify their agreements. The following two tables of agreement and 
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The tabular data demonstrate that, for the practical purpose of decid- 
ing cases, the decisive element in the Supreme Court today is the group of 


TABLE 2 
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Vinson, Reed, and Burton. In the eight major cases, the Chief Justice 
and Mr. Justice Burton were never in dissent, and Mr. Justice Reed was 


disagreement in all cases rather than in those selected for importance are taken from an 
article on the Court by Dillard Stokes in the Washington Post, p. 6B (Aug. 17, 1947): 
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in dissent only once. In all of these cases, the Chief Justice and Mr. Justice 
Reed were in dissent only five and six times respectively. In most of the 
nonunanimous significant cases, the Court splits along fairly well definable 
lines, and the group which wins the three in the middle carries the decision. 

Next most influential in the important matters are Justices Frankfurter 
and Jackson. Theirs was nearly the highest proportion of agreement of 
any of the Justices other than the three central figures, and they won the 
support of Justices Vinson, Reed, and Burton markedly more often than 
did Justices Black, Douglas, Murphy, and Rutledge. Thus in these cases 
Mr. Justice Frankfurter prevailed in five cases more than did Mr. Justice 


TABLE 3 
AGREEMENTS AMONG JUSTICES 


Justices Major Important Total 


7 (of 8 14 (of =} 21 fot 29) 
Mu ledge 6 (of 7 18 (of 23 24 (of 30) 
Bl Douglas, Murphy, 
Rutledge 12 (of 21 16 fot 28) 
16 (of 22 22 (of 28) 
5 (of 22 6 (of ae 
of 6 3 (of 21) 4 (of 27 


Black, while Mr. Justice Black dissented in four cases more than did 
Mr. Justice Frankfurter. This is particularly obvious with reference to 
the types of cases—as has been seen, this year Justices Frankfurter and 
Jackson very largely carried the day for their own views of civil rights 
and of the commerce clause. 

Last place for influence goes to Mr. Justice Rutledge, who was in the 
majority in nineteen cases and in dissent in eighteen. In volume of dis- 
sents, the order was Rutledge, Murphy, Black, and Douglas. 


WORK OF THE INDIVIDUAL JUSTICES 


The 1946 term was Mr. Chief Justice Vinson’s first."”? He assumed his 
duties with all the calm poise produced by years as both a conciliator and 


17° The new Chief Justice wrote the following opinions in his first year: Alma Motor Co. v. 
Timken-Detroit Axle Co., 67 S. Ct. 231 (1946); Crane v. Com’r of Internal Revenue, 67 S. Ct. 
1049 (1947); Interstate Natural Gas Co. v. Federal Power Com’n, 67 S. Ct. 1482 (1947); Harris 
v. United States, 67 S. Ct. 1098 (1947); Lewis case, 67 S. Ct. 677 (1947); McWilliams v. Com’r 
of Internal Revenue, 67 S. Ct. 1477 (1947); 149 Madison Ave. Corp. v. Asselta, 67 S. Ct. 1178 
(1947); United States v. Alcea Band of Tillamook Indians, 67 S. Ct. 167 (1946); United States 
v. Wyoming, 67 S. Ct. 1319 (1947); Unemployment Compensation Com’n v. Aragon, 67 
S. Ct. 245 (1946); Walling v. Halliburton Oil Well Co., 67 S. Ct. 1056 (1947); Williams v. 
Austrian, 67 S. Ct. 1443 (1947). 
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an arbiter of great events. His assignments of opinions were fair. His af- 
fection for his brethren is obvious. He wrote no dissents, and when he 
spoke for the majority, he spoke with a cool voice: For whatever reasons, 
the year was largely unruffled.*”* 

The new Chief Justice’s philosophy appears to be strongly conservative. 
This was particularly evident in the civil rights field. In the divided cases, 
Vinson was the only Justice never to uphold a claimed civil right. Here 
there was no variety to his tone. He saw nothing wrong in it that a man 
should have his house ransacked by the police without a search warrant; 
that a man should be forced to trial without counsel because of the state 
of his purse;*” that a man should be forced to incriminate himself.'7? In 
the civil rights field his philosophy is radically different from the late Chief 
Justice Stone, and since some of the most important advances in that field 
in recent years depended on Stone’s vote,"’4 the clock may go back when 
the issues arise again. There is unlikely ever to be a Gobitis dissent from 
the new Chief Justice.'’ 

Mr. Chief Justice Vinson in 1946 accepted completely the new Frank- 
furter theory of the state taxing power, and indeed pushed even further 
to occupy with Mr. Justice Jackson the most extreme anti-state rights posi- 
tion seen for years.'”* He showed himself a moderate apostle of the anti- 
trust laws.*?’ 

As a technician, Mr. Chief Justice Vinson was short and clear. He still 
has something of the legislator’s tendency to make the case easier than it 
is by either ignoring or burying the opposition; in the Lewis case he 
ignored controlling precedents;’”* in the search and seizure case he 
skimmed by them;*’ and in the Tillamook Indian case he put most of the 

1™ There were, however, 240 dissenting votes, more than in any year since 1941 when 
current Law Week statistics begin. 16 U.S. L. Week 3019 (1947). 

*™ Foster v. Illinois, 67 S. Ct. 1716 (1947). 

*73 Adamson v. California, 67 S. Ct. 1672 (1947). 


74 See for example Murdock v. Pennsylvania, 319 U.S. 105 (1943); Martin v. Struthers, 
319 U.S. 141 (1943). 

78 In Minersville School District v. Gobitis, 310 U.S. 586 (1940), the first flag-salute case. 
Stone’s magnificent one-man dissent started the road to reversal in West Virginia State Bd. 
of Educ. v. Barnette, 319 U.S. 624 (1943). 


*® Freeman v. Hewit, 67 S. Ct. 274 (1946) and Independent Warehouses v. Scheele, 
67 S. Ct. 1062 (1947). 

77 See the Katzinger-MacGregor patent cases, 67 S. Ct. 421 (1947) and 67 S. Ct. 424 
(1947); cf. the National Lead case, 67 S. Ct. 1634 (1947) and Bruce’s Juices, 67 S. Ct. 
101§ (1947). 

178 See previous discussion of the Shipp theory, 15 Univ. Chi. L. Rev. 5 (1947). 


79 Go-Bart Importing Co. v. United States, 282 U.S. 344 (1931), and United States v. 
Lefkowitz, 285 U.S. 452 (1932) received scant treatment. 
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issues into a footnote."** At the same time he shows a free mind, not over- 
awed by precedent. He upheld the Belo rule as precedent," but where 
vested rights had not accrued, he overruled.'* His opinions in an unem- 
ployment compensation matter"** and on a point of federal jurisdiction 
and procedure™** were technically as satisfying as any work need be, pre- 
cisely and carefully done. 

For Mr. Justice Black, as has been shown, it was a year of more work 
than reward. But the year was not wholly without compensation. The 
new Chief Justice assigned him almost his first patent cases,*** in which he 
has a clear philosophy. Of the thirty-seven cases listed as most important, 
he wrote the opinions in six, and of these the California oil case was the 
most significant." 

The principal question asked about Mr. Justice Black by close followers 
of the Court at the end of the 1946 term is, did Black himself shift with 
the changing tides and sentiments of the year? The argument that he did 
view some questions differently than might have been the case, say, six 
years ago is based upon his decisions in the Lewis case, the Louisiana pilots 
case, the New Jersey school bus case, the search and seizure case, and the 
wage-hour railroad trainee cases."*? The entire remainder of his work— 
the constitutional tax cases, the antitrust cases, the patent cases, the right 
to counsel cases, and the free speech cases—were unquestionably con- 


18 United States v. Alcea Band of Tillamook Indian, 67 S. Ct. 167, 170 (1946). 
*8 Walling v. Halliburton Oil Well Co., 67 S. Ct. 1056 (1947). 


*% The Lewis opinion apparently overrules subsilentio the group of cases previously dis- 
cussed; Harris v. United States may have overruled the cases cited in note 111 supra; and 
Williams v. Austrian, 67 S. Ct. 1443 (1947), clearly overrules Bardes v. Hawarden Bank, 178 
U.S. 524 (1900) and Schumacher v. Beeler, 293 U.S. 367 (1934) on the issue of federal juris- 
diction in bankruptcy. 


*83 Unemployment Compensation Comm’n v. Aragon, 67 S. Ct. 245 (1947). 
84 Alma ‘Motor Co. v. Timken-Detroit Axle Co., 67 S. Ct. 231 (1947). 


*8s The Katzinger and MacGregor cases, 67 S. Ct. 421 (1947) and 67 S. Ct. 424 (1947); 
McCulloch v. Kammerer Corp., 67 S. Ct. 1165 (1947); Halliburton Oil Well Co. v. Walker, 
67 S. Ct. 6 (1947). Milcor Steel Co. v. George A. Fuller Co., 316 U.S. 143 (1942) was Mr. 
Justice Black’s only previous majority patent opinion. 


18 There were for Mr. Justice Black some lesser pleasures. ICC v. Inland Waterways 
Corp., 319 U.S. 671 (1943), refusing to set aside an ICC order forcing midwest farmers to ship 
their crops to the east by train instead of barges drew the wrath of Mr. Justice Black’s angriest 
dissent three years ago. The same case returned this year and Mr. Justice Black wrote the 
opinion at this stage which virtually makes the old dissent the present law. ICC v. Mechling, 
67 S. Ct. 894 (1947). In Albrecht v. United States, 67 S. Ct. 606 (1947) he recouped ground 
lost in Muschany v. United States, 324 U.S. 49 (1945); and cf. SEC v. Chenery Corp., 318 
U.S. 80 (1943) and the same case, 67 S. Ct. 1575 (1947). 


181 The trainee cases were Walling v. Portland Terminal Co., 67 S. Ct. 639 (1947) and 
Walling v. Nashville, C. and St. L. Ry., 67 S. Ct. 644 (1947). 
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sistent. The alleged aberrations are either so unique or—in the case of the 
trainee cases—so minor that no basic change of philosophy can be found 
in them. Certainly the clearest answer to the proposition, therefore, is 
“unproved.” This is particularly true as to the Harris case, since Mr. 
Justice Black has never exhibited any great enthusiasm for a broad inter- 
pretation of the search and seizure clause. 

For Mr. Justice Reed, as for Mr. Chief Justice Vinson, 1946 was the 
term of decision. His vote came close to controlling the disputed cases. And 
for Mr. Justice Reed, more than almost any other member of the Court, 
the process of decision is hard. Judicial temperament is something of a 
curse and something of a blessing. It may give balm to the spirit after 
decision is reached. But it does not make the path smooth. 

Mr. Justice Reed has that kind of temperament. True enough, the 
meditative process of decision continued to keep Mr. Justice Reed far 
from the civil rights vanguard—this year in ten divided cases out of 
twelve he found against the claimed civil right—but in other matters he 
was less predictable. An example of his earnest moderateness is the Umited 
Brotherhood \abor antitrust case."** His most important opinions of the 
year sustained the Hatch Act." It is a significant tribute to Mr. Justice 
Reed’s character that he is able to stand at the decisive middle of the 
judicial road and still retain the apparent regard of all his brethren. 

Mr. Justice Frankfurter enjoyed one of his most influential years since 
coming to the Court. He wrote the opinion in Freeman v. Hewit.'®* His re- 
stricted notions of the right to counsel won acceptance from a five-man 
majority," and in his basic controversy with Mr. Justice Black over the 
coverage of the Fourteenth Amendment in civil rights cases he remains 
the clear-cut victor by one vote." He was very frequently in dissent or in 
special concurrence; but in the cases of greatest importance he was fairly 
regularly of the majority. The switch of Vinson for Stone bids fair to make 
the Frankfurter restrictive conception of civil rights dominant at last. 

As a matter of clear, as well as convincing, presentation, Mr. Justice 
Frankfurter’s least happy effort was Angel v. Bullington;** but his opin- 
ions in the Lewis and search and seizure cases were two of his finest." 


188 United Brotherhood v. United States, 67 S. Ct. 775 (1947). 

8 Hatch Act cases, 67 S. Ct. 556. (1947) and 67 S. Ct. 544 (1947). 

1° 67 S. Ct. 274 (1946). +t Foster v. Illinois, 67 S. Ct. 1716 (1947). 
19 Adamson v. California, 67 S. Ct. 1672 (1947). 


193 67 S. Ct. 657 (1947). The confusion for readers of this opinion is highlighted by a 
case note in 56 Yale L. J. 1036 (1947). 


194 Lewis case, 67 S. Ct. 677 (1947). 
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The latter dissent, indeed, was one of the really great opinions of recent 
years. 

Even with pneumonia to slow him down, Mr. Justice Douglas wrote 
approximately twice as many majority opinions as most of the members 
of the Court. The Douglas efficient energy is one of the phenomena of the 
profession, and this year it ran full force in steady rather than spectacular 
work. His most important opinion upheld the Interstate Commerce Com- 
mission order for adjustment-of class freight rates, and gave him full op- 
portunity to write the kind of basic essay in economics he most enjoys.’ 
The opinion contains seventeen tables and one graph, and will serve equal- 
ly well for the student of law and the student of economy. Mr. Justice 
Douglas would probably deny that there could reasonably be a differ- 
ence between the two. Probably his next most important opinion was 
Craig v. Harney, upholding the right of the press to criticize a court 
during a trial. From the standpoint of art for art’s sake, the least satisfac- 
tory Douglas opinion was one done jointly with Mr. Justice Black in the 
Lewis case, **” and the oddest quirk was the introduction to his foreman 
case dissent.’ As a clear, short essay making a point well, his dissent in 
the National Lead antitrust case is one of his best."% 

Mr. Justice Douglas’ assumed political availability and his increasingly 
frequent disagreements with Mr. Justice Black have given rise to the 
charge that he is trimming his opinions to the times. In thinly-veiled form 
that charge reached open statement this year.” Yet the basis of the 
charge is so flimsy that it is impossible to assess such supporting evidence 
as it may have, and to date it must be chalked off as totally unfounded. 
Justices Black and Douglas are no longer as nearly 100 per cent united in 
conclusions as they were in former years, but as the tables above show, 
their agreement in the major cases is virtually unanimous and their agree- 
ment in the cases labeled “important” is extremely high. As a sheer guess, 
it may be that the extraordinarily heavy work load the two are carrying 
now precludes frequent detailed discussion of most of the cases. In any 
event, out of the 330 volumes of reports, very few Supreme Court de- 


198 New York v. ICC, 67 S. Ct. 1207 (1947). 
196 67 S. Ct. 1249 (1947). 
9767 S. Ct. 677 (1947). 


198In Packard Motor Car Co. v. NLRB, 67 S. Ct. 78, 794 (947), Mr- Justice Douglas 
began his dissent with observations indicating a conviction that coverage of foremen by the 
Wagner Act would be a really fundamental change in the economic order. 


1 United States v. National Lead Co., 67 S. Ct. 1634, 1655 (1947). 
2° Schlesinger, The Supreme Court, 1947, 35 Fortune, No. 1, 73-5 (Jan., 1947). 
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cisions in our history have ever been important campaign topics.?* Per- 
haps the least predictable Douglas opinion, for example, was the Trans- 
wrap patent case,?” a matter which is scarcely likely to attract attention 
in a smoke-filled political caucus. 

The 1946 term was the outstanding year Mr. Justice Murphy has had 
on the Supreme Court. He is now the fifth Justice in point of seniority, and 
this year his assignments gave him as much serious business as he could 
desire. Labor law continues to be the Murphy specialty and most of his 
work involved some aspect of employer-employee relations. 

In addition, Mr. Justice Murphy wrote the opinion upholding the last 
major details of the Public Utility Holding Company Act, and in so doing 
declared his broad conception of the commerce clause.”*? He wrote the 
opinion in Hickman v. Taylor, limiting the use of interrogatories before 
trial; and his was the important conflict of laws opinion which has virtual- 
ly limited the unpopular principles of Magnolia Petroleum v. Hunt to their 
facts.*°5 He also wrote the Yellow Cab antitrust opinion.” In short, Mr 
Justice Murphy enjoyed a gratifying year. In dissent he was much as al- 
ways, and was again with Mr. Justice Rutledge the most inveterate up- 
holder of claimed civil rights.?*7 

Like Mr. Justice Frankfurter, Mr. Justice Jackson’s views prevailed 
in a large number of the important cases, and his views were so nearly the 
same as Frankfurter’s that much of what has been said about the latter 
applies equally well here. He wrote the opinion in the case of WOKO»* 
with simple clarity and conviction, and it and the decision upholding the 
validity of provisions of the Home Owner’s Loan Act?” are samples of his 
best work. 

While Mr. Justice Jackson’s results are almost identical with Mr. Jus- 
tice Frankfurter’s, his methods are radically different. For Jackson 
cherishes that very practical end result which Frankfurter scorns. Thus 

2 The Dred Scott case, 19 How. (U.S.) 393 (1857); Pollock v. Farmer’s Loan and Trust 


Co., 158 U.S. 601 (1895); and Lochner v. New York, 198 U.S. 45 (1905) are noteworthy, but 
of course not the sole exceptions. 


22 Transparent Wrap. Mach. Corp. v. Stokes & Smith Co., 67 S. Ct. 610 (1947). 
2°3 American Power & Light Co. v. SEC, 67 S. Ct. 133 (1946). 

20467 S. Ct. 385 (1947). 

2°5 Industrial Comm’n. v. McCartin, 67 S. Ct. 886 (1947). 

26 United States v. Yellow Cab Co., 67 S. Ct. 1560 (1947). 


#7 See Barnett, Mr. Justice Murphy, Civil Liberties, and the Holmes Tradition, 32 Corn. 
- Q. 177 (1946). 


28 FCC v. WOKO Inc., 67 S. Ct. 213 (1947). 
*? Fahey v. Mallonee, 67 S. Ct. 1552 (1947). 
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the primary object of Jackson’s essays in statutory interpretation is the 
selection of the most desirable result; once having discovered that result, 
it is the mere flick of a pen to prove that Congress meant the desirable.”"” 
While Mr. Justice Frankfurter’s own description of the thought process of 
statutory interpretation makes allowance for the desirable, it gives it no 
such Jacksonian precedence." In the Frankfurter concept, the Judge 
triumphs over self to declare law. In sum, the Jackson conservative 
philosophy of life and the Frankfurter philosophy of law achieve almost 
exactly the same results. 

During the term, Mr. Justice Jackson continued a tendency to confuse 
judgment with morals, to assume that his adversaries were not merely 
wrong, but wicked. His dissents displayed a smug, tattle-tale virtue. For 
example, in the Tower case, involving an alleged fraud in a Labor Board 
election, Mr. Justice Jackson concluded his dissent with an observation 
suggesting that the majority had no personal desire to prevent election 
frauds;** and in the Craig contempt case he concluded with a strong 
suggestion that a craven majority was yielding to newspaper pressure.” 

The Rutledge year was spent largely in dissent or concurrence. The 
Justice wrote nine majority opinions. His Gibson opinion finally completed 
clarification of the process for religious conscientious objectors to follow 
in objecting to military service."4 The opinion obviously comes too late to 
make much difference for this war; but it may clarify rights in a future 
draft. His decision denying the Government recovery for negligent injury 
done a soldier by defendants is of considerable interest.”*5 Both his Scheele 

2t¢ See for example the Jackson opinions in Western Union v. Lenroot, 323 U.S. 490 (1945); 


United States v. Southeastern Underwriters Ass’n, 322 U.S. 533 (1944); Fleming v. Mohawk 
Lumber and Wrecking Co., 67 S. Ct. 1129, 1135 (1947). 


211 See discussion by Mr. Justice Frankfurter in “Some Reflections on the Readings of 
Statutes,” 47 Col. L. Rev. 527 (1947). 


22 NLRB v. Tower Co., 67 S. Ct. 324, 330-33 (1947). 


13 Craig v. Harney, 67 S. Ct. 1249, 1263-65 (1947). Another example of this monopoly-of- 
virtue style is the Jackson dissent, joined by Mr. Justice Frankfurter, in SEC v. Chenery 
Corp., 67 S. Ct. 1575 (1947). The dissent was held over the summer and filed on Oct. 6, 1947, 
too late for the majority of the Court to deal with the points raised. 16 U.S. L. Week 4oor 
(1947). In the dissent Jackson included among other epithets the observation that the Court 
was giving encouragement to “conscious lawlessness” by permitting the SEC to prohibit 
officers and directors of a corporation from speculating in the stock of the corporation during 
reorganization. Such oral fireworks may be contrasted with the observations of Mr. Chief 
Justice Hughes on the style of dissents: “Independence does not mean cantankerousness and a 
judge may be a strong judge without being an impossible person. Nothing is more distressing 
on any bench than the exhibition of a captious, impatient, querulous spirit.”” Hughes, The 
Supreme Court of the United States 68 (1938). 


214 Gibson v. United States, 67 S. Ct. 633 (1947). 
#18 United States v. Standard Oil Co., 67 S. Ct. 1604 (1947). 
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tax opinion and his Trailmobile veterans seniority opinion have been dis- 
cussed above.”* The latter was probably his most significant majority 
opinion. 

In concurrence and dissent, Mr. Justice Rutledge had a fruitful time. 
His dissents in the Lewis, school bus, and right to counsel cases, and his 
concurrence in Freeman v. Hewit were in themselves a solid year’s work.”” 
Yet one difficulty with the path of regular concurrence or dissent is the 
difficulty of hitting the jackpot every time. Mr. Justice Reed’s dissent in 
Angel v. Bullington was very clear and scarcely needed additional ex- 
pression ;** and the concurrence in the Agnew case,”® concerning removal 
of bank directors, seems hardly worth the bother. 

The transition from Senator to Justice is not an easy one, as Mr. 
Justice Black discovered ten years ago, and Mr. Justice Burton is having 
the usual difficulties. A columnist’s allegation that Burton is lazy*® is 
patently grossly unfair; his opinions bear every evidence of the most 
elaborate preparation. It is that evident painstaking thoroughness which 
is slowing down his output,™ but which will probably stand him in good 
stead as he catches up with many technical fields. 

Certainly Mr. Justice Burton’s most important opinion of the year was 
the National Lead Co. antitrust case.** His most interesting dissent was in 
the case of Willie Francis, the Louisiana convict who claimed double 
jeopardy and cruel punishment when sent back to the electric chair a 
second time after it had failed to function initially.” His dissent here, his 
participation in the dissent in the school bus case,**4 and his participation 
in the press contempt case majority*’ indicate a complexity of notions 
about civil rights which reduces to a less simple philosophy than that of 
most of his bretheren. Why should Mr. Justice Burton have felt so 


2*6 Independent Warehouses v. Scheele, 67 S. Ct. 1062 (1947) and Whirls v. Trailmobile 
Co., 67 S. Ct. 982 (1947). 


17 The Lewis case, 67 S. Ct. 677, 720 (1946); Everson v. Bd. of Educ. of Ewing Tp., 
67 S. Ct. 504, 517 (1947); Foster v. Illinois, 67 S. Ct. 1716, 1720 (1947); Freeman v. Hewit, 
67 S. Ct. 274, 280 (1947). 


218 67 S. Ct. 657, 662 (1947). 
#19 Board of Governors v. Agnew, 67 S. Ct. 411 (1947). 
=e Drew Pearson, Washington Post, p. 15, col. 5 (June 23, 1947). 


™t United States v. Carmack, 67 S. Ct. 252 (1947) is a typical example of a Burton opinion 
which evidences not too little but too much work for the point involved. 


= United States v. National Lead Co., 67 S. Ct. 1634 (1947). 
™3 Louisiana ex rel. Francis v. Resweber, 67 S. Ct. 374 (1947). 
24 Everson v. Bd. of Educ. of Ewing Tp., 67 S. Ct. 504 (1946). 
5 Craig v. Harney, 67 S. Ct. 1249 (1947). 
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strongly about Willie Francis, whose case is of a sort which may never 
occur again, and at the same time feel so indifferent to the pleas of the 
defendant who because of his poverty is tried and punished without 
counsel? 


VI. CONCLUSION AND PROSPECT 


The public law has either stopped moving or is drifting to the right. 
With the addition of new personnel, the philosophy of Justices Black, 
Douglas, Murphy, and Rutledge weighs less heavily in the decisions of the 
United States Supreme Court while that of Justices Frankfurter and Jack- 
son tips the scales. The New Deal spirit in jurisprudence reached its peak 
four or five years ago; it is in recession now. Scarcely a case decided at the 
last term marks any material advance over anything gone before. Civil 
rights, antitrust, trade regulation, the taxing power—the march now is 
largely in place.” 

In the course of the discussion of a position Senator George Norris 


6 Indeed, one might go farther. The Court has concluded ten terms since President Roose- 
velt made his first appointment. The Court as a whole is a more conservative body than the 
Court which convened in October, 1937. For a discussion of the work of the “Old Court” 
at its time of transition, see Sears, The Supreme Court and the New Deal, 12 Univ. Chi. L. 
Rev. 140 (1944). Such a statement, of course, implies a judgment relative to the changing issues 
of the times. Much of the Roosevelt platform in 1936 was good Republican doctrine by 1944. 
Yesterday’s advance guard tends to be today’s old hat, and times change more than men. 
Relative to the issues of the day, the New Deal appointed Court of today is more conservative 
than the Court of yesterday. 

The measure can be made by the men. Mr. Justice Black was on the Court in October 1937, 
and is there today—there is no very perceptible change. Mr. Justice Douglas has succeeded 
Mr. Justice Brandeis, and Mr. Justice Burton has succeeded Mr. Justice Roberts. The first 
trade leaves the Court about where it was—the Douglas opinion on railroad rates this year 
reads like a Brandeis brief. Burton for Roberts is something of a shift to the right if we com- 
pare with the Roberts not of 1944 but of 1937. There is no evidence to date that Burton will 
ever write an opinion equivalent for its day to those of Roberts in Nebbia v. New York, 291 
U.S. 502 (1934), or in Cantwell v. Connecticut, 310 U.S. 296 (1940). 

We have gained Justices Reed, Murphy, and Rutledge as an exchange for Justices Suther- 
land, Butler, and McReynolds. Here isa tilt to the left indeed; but no matter how diametrically 
opposite each is to his precedessor, it must be remembered that each has only one vote. We 
are trying to assess the status of an institution. 

Mr. Justice Jackson took the position of Mr. Chief Justice Hughes by indirection, since 
Stone became Chief Justice and Jackson succeeded him. But the swap in personnel was 
Jackson for Hughes, and here indeed is a switch to the right. Most of the law today is a mere 
logical extension of paths Hughes laid: free speech, Near v. Minnesota, 283 U.S. 697 (1931) 
and Lovell v. City of Griffin, 303 U.S. 444 (1938); freedom from torture, Brown v. Mississippi, 
297 U.S. 278 (1936); the new contract clause, Home Bldg. and Loan Ass’n v. Blaisdell, 
290 U.S. 398 (1934); police power emancipated from freedom of contract, West Coast Hotel 
Co. v. Parrish, 300 U.S. 379 (1937). Mr. Justice Hughes needed pushing from the White 
House only on the commerce clause, and then he gave us the base of modern law on that, 
NLRB v. Jones & Laughlin Steel Corp., 310 U.S. 1 (1937). His was a creative liberalism. 

Frankfurter for Cardozo was a shift to the right, and, as had been demonstrated, so was 
Vinson for Stone. The upshot is fairly clear: three paces to the left, four to the right, and two 
in place. The net effect is a move to the right. 
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advocated, opponents once made a protest based on their convictions as to 
what the Founding Fathers would have said. Senator Norris replied: 

Probably if I had lived in the days of Washington I might have agreed with him. 
But I have such great respect for our forefathers that it seems to me the way we can 
honor them most is to try to progress and go a little bit further than they went, and 
to carry the torch of civilization on a little bit further into the wilderness than our 
forefathers carried it. I hope when I am gone that those who follow me will not stop 
where I do but will carry on.”7 


This attitude should be compared with that of the Lewis case, Freeman v. 
Hewit, the Hatch Act cases, Adamson v. California, Foster v. Illinois, Harris 
v. United States, United States v. National Lead Co., Transparent Wrap 
Machine Co. v. Stokes & Smith Co., Bruce’s Juices v. American Can Co., 
Koitch v. Board of River Commissioners, Fay v. New York, Gayes v. New 
York, Carter v. Illinois, and others previously cited.* 

Such a list can carry conviction to the reader only insofar as he shares 
the social value judgments which the selection implies; and minimal 
modesty requires the acknowledgment that in the minds of many a rea- 
sonable man, perhaps some of these cases should be eliminated and others 
added. And yet there is an irreducible core. Take, for example, the re- 
affirmation of the principle that the Constitution permits a man, solely 


because he is poor, to be convicted of a crime without counsel though he 
cry for legal aid. Few will contend that such a decision, whatever else may 
be said for it, is carrying the “torch of civilization a little bit further into 
the wilderness.” 


=7 7oth Cong. Rec. 2519 (1929). 


28 A list to which some would add the denial of certiorari on Friedman v. Schwellenbach, 
67 S. Ct. 979, 1302 (1947); the failure to grant the petition for rehearing in Colegrove v. 
Green, 328 U.S. 549 (1946), rehearing and reargument denied 67 S. Ct. 118, 199 (1946) (Illinois 
redistricting); Cook v. Fortson, cert. den. 67 S. Ct. 21 (1946), noted in 47 Col. L. Rev. 284 
(1947), dealing with a similar problem in Georgia; and the 4 to 4 affirmance of United States 
v. Pullman Co., 67 S. Ct. 1078, rehearing den., 67 S. Ct. 1195 (1947). 
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DENIAL OF A BASIC RIGHT 


An EprroriaL: St. Louis Post-DispatcH, OCTOBER 4, 1947 


4 , J ITHOUT doubt Illinois presents the most irreconcilable con- 

flict in all the country in the matter of basic rights of citizens. 

On one side is Illinois’ great tradition of freedom. This goes back 

31 years before its statehood to the Northwest Territory Ordinance of 

1787. Under that historic charter, human slavery has been prohibited on 

Illinois soil for 160 years. Under it, Illinoisans had freedom of religion 

guaranteed to them, not only before the Bill of Rights came into being 
but even before the Federal Constitution was drawn. 

Conflict with this shining tradition of liberty comes in Illinois’ uncon- 
cern for a right so fundamental as the right of accused persons to be rep- 
resented at trials by counsel for their defense. In this regard, no state in 
the Union has so black a record. As they contemplate it, lawyers, prosecu- 
tors and judges of Illinois should lower their heads in shame. 

At the last term of the United States Supreme Court, approximately 
300 of about 500 in forma pauperis cases were filed from Illinois. A rough 
estimate is that perhaps half of these were filed by inmates of Illinois 
prisons who say that they were convicted without defense counsel. 

It is very difficult to state just what the rule of the United States 
Supreme Court is with respect to right to counsel. The high justices have 
refused to guarantee it in such decisions as Betts vs. Brady (1942) and 
Foster and Payne vs. Illinois (1947). They have stood by it in Tomkins vs. 
Missouri (1945) and De Meerleer vs. Michigan (1947). 

The latest decision, in the Illinois case, left it to the state in that 
instance at least to protect this basic right. Since Illinois does not protect 
it to the extent of advising defendants of their right to counsel, the safe- 
guard is denied time after time to those who do not know of it. 

This most recent decision, however, was by the hairline margin of 5 to 
4. Chief Justice Vinson and Justices Reed, Frankfurter, Jackson and 
Burton were the content majority. Justices Black, Douglas, Murphy and 
Rutledge condemned the decision as “watering down the Bill of Rights.” 
Speaking through Justice Black, they gravely declared: “We cannot know 
what Bill of Rights provision will next be attenuated by this court.” 

A statement so grim as this should be enough in itself to give the bar of 
Illinois pause. When the Missouri right-to-counsel cases were decided in 
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favor of two prison inmates two and a half years ago, the Missouri 
Supreme Court took steps greatly to its credit. Within a month, the state’s 
Judicial Conference, then presided over by Supreme Judge Albert M. 
Clark, set forth the precautions which Missouri trial courts should employ 
to assure satisfaction of the right to counsel. It said: 

If it appears to the court that the prisoner is mentally unable to decide his need of 
counsel because of ignorance, feeble-mindedness, illiteracy or the like, the record 
should show the appointment and names of counsel whether requested or not. 

An accused gets no such protection in Illinois. If he does not ask for 
counsel the Illinois procedure does not guarantee it for him. Justice 
Rutledge, in his dissent in the Payne and Foster case, said Illinois makes 
it possible for the trial court to appear to avoid deliberately any mention 
of the defendant’s right to counsel. 

How necessary is it that right to counsel be guaranteed? The answer is 
that it is the most basic of all rights of accused persons. Speedy trial, trial 
by jury, protection against double jeopardy and against cruel and unusual 
punishment—all these can be of no avail if an innocent defendant lacks 
the guidance of counsel. 

Fifteen years ago, the late Justice Sutherland, generally considered to 
have been a reactionary judge in the early days of the New Deal, said it 
well in Powell vs. Alabama, the 1932 Scottsboro decision: 

Even the intelligent and educated layman lacks both the skill and knowledge ade- 
quately to prepare his defense, even though he has a perfect one. He requires the 
guiding hand of counsel in every step in the proceedings against him. Without it, 
though he may not be guilty, he faces the danger of conviction because he does not 
know how to establish his innocence. 

Yet in Illinois an accused person, no matter how unlearned, can be sent 
to the penitentiary without ever being told in court that he has the right 
to be represented by counsel. 

Where is the Illinois Bar Association? What can it possibly concern 
itself with if it does not move to end a denial of justice so flagrant as this 
one? 


We believe that the forceful public inquiry called for by the Post- 
Dispatch editorial must also be directed to other crucial legal problems in 
Illinois. The remaining articles in this number of the Review are therefore 
devoted to a discussion of such issues in the hope that an informed and 
alert profession will take the lead in pressing for reform of an antiquated 
constitutional and legal system. 


Tue Boarp or Eprrors 





THE ILLINOIS CONSTITUTION AND 
THE COURTS 


SamuEt W. Witwer, Jz.* 


LL too often those who advocate amendment and revision of the 
Illinois Constitution of 1870 rest their case chiefly on the need to 
revise the Revenue Article and the desirability of securing a leg- 

islative reapportionment which will afford the people of the state fair rep- 
resentation in the General Assembly. Unquestionably, these are objectives 
of great importance. Nevertheless, it is unfortunate that the emphasis 
which has been placed on these matters has tended to divert attention 
from the defects inherent in other articles of the constitution, affecting no 
less directly the public interest and equally needful of revision. A notable 
example is Article VI of the Illinois Constitution under which is carried 
on the important work of administering the state’s justice. It is the pur- 
pose of this paper to show that in a number of respects the efficient ad- 
ministration of justice in Illinois is being seriously hampered by the pro- 
visions of the state constitution and that real improvement in the organi- 
zation, structure, and manning of the courts must await substantial re- 
vision of the Judicial Article. 

Consideration of the problem would seem timely for it will shortly be 
one hundred years since the constitutional groundwork was laid for the 
judicial system now prevailing in Illinois. A comparison of the provisions 
of the judicial articles of the three constitutions adopted since Illinois at- 
tained statehood, discloses that it was upon the adoption of the Constitu- 
tion of 1848, not the present constitution, that Illinois first chose the meth- 
ods of judicial selection and tenure and erected much of the court ma- 
chinery, utilized today in the administration of justice.’ For example, the 
method of popular election of judges was first adopted in the state in 1848 
and that method of selection has since prevailed.’ The substitution of rela- 

* Member of the Illinois Bar, Chairman of the Committee on Constitutional Convention 


the valuable assistance given him by Professor 
Kenneth C. Sonn ob tho Undvonsht of Obtenes Lane Schock in the course of preparing this 
: The Constitution of 1818 vested the state’s judicial power in a Supreme Court and “such 
inferior courts as the General Assembly shall from time to time ordain.” It provided for 
election of judges by the General Assembly and for their tenure during good behavior. Ill. 
Const. 1818, Art. 4, §§ 1, 4. 
* Prior to its abolition in 1905, the office of the justice of the peace in the city of Chicago 
was appointive. Ill. Const. 1870, Art. 6, § 28. Judges of the Court of Claims, which is essentially 
an administrative agency, hold office by appointment of the governor. 
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tively short terms of office, in place of tenure during good behavior, as 
provided in the organic law of 1818, was likewise an innovation of the 
state’s second constitution. Today most of the judges of Illinois hold office 
for precisely the same terms as were established for their predecessors of 
a century ago. Likewise, with respect to the structure of the judiciary, 
the resemblance is close. Aside from providing intermediate appellate 
courts, additional courts for the County of Cook, and Probate Courts in 
more populous counties, the Constitution of 1870 vested the judicial 
power of the state in substantially the same courts to which it was en- 
trusted by the framers of the Constitution of 1848.4 

Under these circumstances, it might be assumed that the Judicial Article 
of the present constitution has undergone amendment from time to time 
to meet the impact of the great economic, social, and political changes 
which have occurred since 1870. However, that has not been the case. In 
all, nineteen amendments have been submitted to the people and only sev- 
en have been adopted.’ Aside from a provision of the Chicago Charter 
Amendment abolishing justices of the peace in the City of Chicago, none 
related to the judiciary. The lack of effort to amend the Judicial Article is 
not to be explained by any general satisfaction with the prevailing judicial 
system, but rather by the rigidity inherent in the amending process it- 
self,° and a belief held by advocates of reform that the deliberative method 
of constitutional convention is better suited to the solution of the state’s 
judicial problems.’ It is true that the proposed constitution, which was de- 
feated in the referendum of 1922, presented an opportunity to reorganize 


3 Under the Constitution of 1848, judges of the Supreme, Circuit, and County Courts held 
office for terms of nine, six, and four years, respectively. Ill. Const. 1848, Art. 5, §§ 3, 7, 173 
cf. similar provisions of Ill. Const. 1870, Art. 6, §§ 6, 12, 20, 23. 


4 The Constitution of 1848 vested the judicial power of the state “in one supreme court, 
in circuit courts, in county courts, and justices of the peace; provided that inferior local courts 
of civil and criminal jurisdiction may be established by the General Assembly in the cities of 
the state ” Til. Const. 1848, Art. 5, § 1; cf. Ill. Const. 1870, Art. 6, § 1. 


5 The amendments submitted were the following: Drainage and Ditching (1878), adopted; 
County Officers (1880), adopted; Veto of Appropriation Items (1884), adopted; Anti-Contract 
Convict Labor (1886), adopted; World’s Fair Bonds (1890), adopted; Gateway Amendment 
(1892), not adopted; Labor (1894), not adopted; Gateway Amendment (1896), not adopted; 
Chicago Charter (1904), adopted; Deep Waterway Bonds (1908), adopted; Revenue Amend- 
ment (1916), not adopted; Gateway Amendment (1924), not adopted; Revenue Amendment 
(1926), not adopted; Revenue Amendment (1930), not adopted; Gateway Amendment 
(1932), not adopted; Banking (1938), not adopted; To Remove Sales Tax from Food (1942), 
not adopted; County Officers (1944), not adopted; and Gateway Amendment (1946), not 
adopted. 


6 Sears and Laughlin, A Study in Constitutional Rigidity, ro Univ. Chi. L. Rev. 142 (1943) 
and 11 Univ. Chi. L. Rev. 374 (1944). 


7 See statement of the Chicago Bar Association, entitled A Constitutional Convention for 
Illinois (June, 1947). 
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the state’s judiciary, but the only choice then afforded the people was ac- 
ceptance or rejection of the new constitution in its entirety.* 

In short, the judicial business of the state is now conducted under con- 
stitutional provisions unchanged since 1870 and in substantial accordance 
with the pattern formulated to meet the needs of citizens who lived a cen- 
tury ago and in a time far different from the present.? This background 
naturally prompts inquiry concerning the adequacy of the state’s judicial 
machinery in meeting present-day needs. 


I 


It is a truism that the quality of justice can be no higher than the qual- 
ity of the men who administer it. Hence, the first prerequisite of an effi- 
cient and respected judicial system must be the adoption of principles of 
selection and tenure designed to bring to the bench men of integrity, inde- 
pendence, wisdom, and learning in the law. All agree that these are the 
attributes of the good judge, but difference of opinion exists as to the 
means of selecting and keeping such men on the bench. 

When in 1848 Illinois commenced choosing its judges by popular elec- 
tion for relatively short terms, the state was following the trend which 
swept the country during the period from 1830 to 1850.’° The political 
philosophy then prevailing was that government could be better and more 
efficiently administered if power were vested only sparingly in public 
officers. The belief was widespread that decisions of the people registered 
at the polls would somehow express wisdom and secure a correct result. 
This theory was applied to the major public offices, including the judiciary. 
It was the view that by substituting the elective and fixed tenure principle, 
in place of appointment of judges to hold office during good behavior, the 
courts would become more responsive to the popular will and justice 
would be.administered more efficiently. To a considerable extent these 
nineteenth-century notions of theoretical democracy survive today and 

® It is believed that one of the principal reasons for the failure of the proposed Constitution 
of 1922 was the submission of the document as a unit rather than by articles or sections, the 
method followed in 1870. See Dodd, Illinios Rejects a New Constitution, 7 Minn. L. Rev. 177 


(1923); Davis, Defects and Causes of Defeat of the Proposed Constitution of 1922, 26 Chi. 
Bar Ass’n Rec. 276 (1945). 

* It is not suggested that in this respect the Illinois situation is unique. The Judicial Article 
of the Massachusetts Constitution of 1780 remains unchanged and all judges are appointed 
by the Governor with the approval of the Executive Council, with tenure during good be- 
havior. Mass. Const. 1780, c. 2, § 1 Art. 9; c. 3, Art. 13. The provisions of the present New 
Jersey Constitution relating to appointment and tenure of judges do not differ materially from 
those contained in the Constitution of 1776. N.J. Const. 1844, Art. 6, § 6 (1); cf. N.J. Const. 
1776, § 12. [Ed. Note. New Jersey voters approved a new constitution on Nov. 4, 1947.] 


© Haynes, Selection and Tenure of Judges 80-130 (1945). 





56 THE UNIVERSITY OF CHICAGO LAW REVIEW 


are advanced by those who wish to preserve the elective system. However, 
it must be recognized that the present-day situation differs greatly from 
that of a hundred years ago. 

When the movement for an elective judiciary swept the country, the 
population of Illinois, like other states, was largely rural. In 1848 the pop- 
ulation of Cook County was less than 350,000, out of a total of 2,500,000 
people in the entire state." Then, as in 1870 when the present constitution 
was adopted, the economy of the state was agricultural, communities were 
small, and the problems of urbanism, including that of spoils politics, were 
unforeseen. Under those favorable conditions the innovation worked well 
for a time.” Even today the elective system occasions little complaint in 
the downstate rural communities of Illinois.** In those communities, 
aspirants for judicial office are known to their neighbors, the salaries of 
judges compare favorably with the restricted earnings of good lawyers in 
small county seats, and, generally speaking, the political organizations 
have neither been strong enough to deprive nor inclined to deprive the 
voters of a real basis for selection. 

Since the adoption of the present constitution, revolutionary changes 
have taken place in the manner of life of the people of the state. Industrial- 
ism replaced agriculture as the basis of the state’: economy and was ac- 
companied by a rising tide of urbanism. The period witnessed the growth 
of Chicago as the nation’s second city and the growth of other important 
cities in the state. In Chicago, particularly, the change was accompanied 
by most of the evils of spoils politics as practiced in metropolitan areas. It 
has been said that these phenomenal changes alone have accounted for 
most of the problems which now confront the state, judicial and other- 
wise.*4 

The method of popular election of judges has produced its most bale- 
ful results in Cook County, where for many years the electorate has had 
little voice in the selection of judges. Actually the system there in opera- 
tion has proven more appointive than elective in nature, and generally the 
judges are chosen by the party bosses, often without regard to their rec- 
ords, experience, age, or capacity. Not without reason, the usual judicial 
election in Cook County has been characterized as a farce." In all elections 


™ The Sixteenth Census of the United States, 1940, shows that the population of Cook 
County was 4,630,342, of which Chicago had 3,396,808. The population of the state was 
7,897,241. 


* Pound, Criminal Justice in Cleveland 599 (The Cleveland Foundation, 1922). 
13 Sears, Constitutional Revision and Party Circle Bills, 14 Univ. Chi. L. Rev. 200 (1947). 


4 Report of Committee on Organic Law and Legislation, 13 Illinois Postwar Planning Com- 
mission (Jan. 1945). 


| Sears, op. cit. supra note 13, at 206. 
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of Superior and Circuit Court judges conducted since 1927, one or both 
major parties have presented “coalition” tickets. In a number of elec- 
tions held since that year, the two parties have presented a single un- 
opposed judicial slate, thus giving the voters no choice whatever. The 
selection of judges of the County, Probate, and Municipal Courts, through 
the machinery of primary and general elections, has produced equally un- 
satisfactory results. Nominations are dictated by the party bosses and in 
most instances the results of the general election are a foregone conclusion. 
The plain fact is that in Cook County judges are selected and kept 
in office by and at the sole pleasure of the party organizations. Something 
of a tradition has developed in the county to re-elect automatically the 
sitting judges, a practice few would condemn if the incumbents always 
proved to be qualified. However, the party bosses have come to enjoy such 
absolute power in their roles as “judge-makers”’ that they pay scant atten- 
tion to the records and qualifications of their appointees and not infre- 
quently they openly flaunt the opinions and recommendations of the bar. 

A practical demonstration of how the system works in Cook County 
has just taken placé. In November, twenty-one candidates for judicial 
office on the “coalition” slate were elected. Prior to the recent conventions 
it appeared that the Democratic and Republican leaders would select a 
“coalition” slate which would include the names of a majority of twenty 
sitting judges, despite protests of the bar association that ten of the num- 
ber were not qualified to hold judicial office for another term. However, 
the protests of the bar, based in a large measure upon a poll taken of its 
members, denunciations by all the major metropolitan newspapers,” 
and the appearance‘ of an independent slate of judges apparently have 
had some effect this year in that the party leaders have replaced five of 
the incumbents. This dubious success has been summed up thus: “All in 
all, the coalition slate, while perhaps a little better than was expected .. . . 
is still a good deal less than satisfactory. The result underlines once again 
the generally undesirable method of selecting judges in this community.’”*’ 

It is noteworthy that in the same bar poll several of the sitting judges 
of the Superior Court received ratings of considerable excellence."* Con- 
sidering the political influences with which a judge of Cook County must 
contend in the process of holding and being returned to office, those rat- 
ings are a tribute of the highest order to the integrity, independence, and 


*6 Editorial, The Bar’s Ratings, Chicago Daily News (Aug. 1, 1947); Editorial, The Judicial 
Slate, Chicago Tribune (Aug. 2, 1947). 


11 Editorial, The Judicial Slate, Chicago Tribune (Aug. 27, 1947). 


8 In the recent “bar primary” of the Chicago Bar Association, six of the sitting judges of 
the Superior Court of Cook County received ratings of 90 per cent or better. 
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all-around fitness of the judges who received them. Unfortunately, such 
judges are too few in number and it is fair to observe that when Cook 
County obtains good judges it does so in spite of the nominal elective sys- 
tem and not as a result of the methods of judicial selection now utilized. 

The present activity of the organized bar of Chicago is by no means a 
recent development; in fact, almost continuously since the Chicago Bar 
Association was founded in 1874, it has sought to bring about the election 
of good judges in Cook County. The basic feature of the Association’s ef- 
fort has been the ‘‘Bar Primary,” which is merely a method of registering 
the opinion of its members concerning the fitness and merit of individual 
candidates. In most instances results of the “primary” afford the basis of 
the Association’s recommendations to the public. The Association has also 
carried on a long-time program challenging the methods of selection and 
tenure in their more fundamental aspects. It has sought constitutional 
and legislative changes designed to bring better men to the bench and to 
keep them there. 

The story of the Association’s struggle for an improved judiciary is ably 
and fully recounted elsewhere.'® It is a record of an enormous outlay of 
time, effort, and money by generations of Chicago lawyers, marked by 
many defeats and rewarded by few successes. While important in showing 
how unrelenting a group of lawyers can be in demanding that justice be 
administered by qualified men, in the last analysis its real significance lies 
in demonstrating both the failure of the elective system in Chicago and 
the fact that nothing much can be done about the situation until the 
state’s constitution is revised. In recognition of this fact the Chicago Bar 
Association in 1937 recommended fundamental changes in Article VI of 
the Constitution, pertaining to the selection and tenure of the Circuit, 
Superior, and Probate Court judges of Cook County, and in a report to 
its members” said: 

For many years the bar of Chicago have been satisfied that a change in the method 
of judicial selection is imperative. We believe that the judiciary should be and would 
like to be free from politics, from the dangers of being removed from office by the winds 
of party elections, from the necessity of contribution to political parties to secure 
nomination and election, from participation in political activities and the dangers of a 
refusal to participate, to say nothing of attempted political influences in the discharge 
of judicial duties. 

These evils are recognized not only in Chicago but in all metropolitan areas, as evi- 


* For an excellent account of the efforts of the Chicago Bar Association in improving 
methods of judicial selection and tenure, see Martin, The Role of the Bar in Electing the 
Bench in Chicago (Univ. of Chi. Press, 1936). 

2° Report of Board of Managers, Chicago Bar Association entitled, A Plan for Judicial 
Selection (Jan. 20, 1937). 
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denced by the consideration now being given to the subject in nearly all large cities. 
They are recognized as evils peculiar to metropolitan communities. For this reason it 
has not been deemed advisable to change the system outside of Cook County. In the 
down state counties the persons selected are well known to the bar and to the people 
of their community. Here many judges are not known to the community until after 
long service on the bench. Some of the candidates are scarcely known to the bar. The 
method of their selection at present is more appointive than elective since the nominee 
is practically the appointee of the party committees. The election is usually made a 
mere formality by a coalition ticket. While a coalition ticket is bad, an election in 
which two parties present full slates often has equally baleful results. One political 
party or the other at times is so powerful that its candidates are elected and judges of 
the minority party who have had excellent records on the bench entitling them to re- 
election have been swept out of office by party landslides. 

Our principal object is to improve the quality of judicial service. In order to do this, 
the method of initial selection must be improved; the judges must be given a longer and 
more certain tenure of office ; the selecting power must be placed in the hands of those 
who can be held accountable for its abuse; ample safeguards must be provided against 


an arbitrary appointive power; the right of the people to remove a bad or incompetent 
judge must be retained. 


The plan advanced by the bar association in 1937 was an attempt to re- 
tain the principle of popular control of the judiciary while eliminating the 
evils inherent in the elective system. It was a compromise between con- 
flicting philosophies, the view on the one hand that all judges should be 


appointed by a responsible authority to hold office during good behavior, 
as in the federal judiciary, and the opposing view that in a democracy 
judges should be made responsive to popular will by requiring them to 
stand for election at frequent intervals. The bar association proposed that 
the names of the judges of the Circuit, Superior, and Probate Courts of 
Cook County, in office upon the plan becoming effective through constitu- 
tional amendment or revision, should be submitted to the electorate at the 
November biennial general elections following expiration of their respec- 
tive terms, without opposition or party designation, upon the sole ques- 
tion whether such judges should be retained in office. lf a majority voting 
on the question and constituting not less than 25 per cent of those voting 
in the general election voted against any judge, his office was to become 
vacant thirty days thereafter; otherwise, the judge was to remain in office 
for a term of ten years, at the expiration of which time his name was to be 
submitted again in the same manner. Under the proposal, vacancies in 
office were to be filled for initial four-year terms by appointment by the 
Governor from a list of eligible persons nominated by a Commission to be 
composed of five residents of Cook County. The Commissioners in turn 
were to be elected by majority vote of the judges of the Appellate Court 
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for the First District, were to serve without compensation and no more 
than three of them were to be members of the same political party. The 
plan advanced by the Chicago Bar Association made no provision for the 
County Court of Cook County because of the view that it is more an ad- 
ministrative office than a judicial one. Likewise, the plan did not extend to 
the Municipal Court of Chicago, which is a statutory court and subject to 
regulation by the legislature. The bar association drafted a bill designed 
to put in operation in the latter court methods of judicial selection similar 
to those described.™ Repeated attempts to enact such legislation under the 
joint sponsorship of the bar association, the Chicago Federation of Labor, 
and others, have failed* despite unusual public interest and widespread 
support for the proposal.” The establishment of the plan in the Circuit, 
Superior, and Probate Courts, of course, awaits amendment or revision of 
Article VI of the Illinois Constitution. 

This system, whereby judges are permitted to “run on their records,” 
was adopted in California in 1934.4 It has been in effect in Missouri since 
1940,”5 where the results have met with public approval. Since the adop- 
tion of the plan in that state the people of Missouri have voted on the 
question whether the system should be retained and they voted affirma- 
tively by a substantial majority. Several other states have similar propos- 
als under consideration and the pendulum seems once again to be swing- 
ing, this time toward a compromise between the extremes of the appoin- 
tive and elective methods of judicial selection and tenure.” 

Til. H.R. 61st Assemb. 748 (1939). The bar association originally proposed that the 
chief justice and associate judges of the Municipal Court of Chicago be appointed in the first 
instance by the judges of the Appellate Court for the First District. This proposal was dis- 
carded, primarily because of the opposition of the Chicago Federation of Labor to the appoin- 
tive method of judicial selection. Instead, the bill provided for election of judges in the 
first instance upon a non-partisan ballot, thereafter the judges being required to “run on 


their records.” See Report of Committee on Judicial Selection, Chicago Bar Association 
(Mar. 9, 1939). 
™ Efforts to pass such legislation in recent sessions of the General Assembly have failed by 
narrow margins due to a partisan dispute over the question whether the thirty-seven Demo- 
cratic judges now in office should be required to submit to the non-partisan election provided 
for the initial term of four years. The Democrats desired those in office to be given the benefit 
of the tenure provisions without submitting to those provisions relating to initial selection. 
The Republicans objected to “blanketing-in” the sitting judges. 
*3 See the following editorials: For an Independent Bench, Chicago Sun (Apr. go, 1943); A 
New Way to Elect Judges, Chicago Tribune (May 3, 1943); Blind Lady Seeks Divorce, Chi- 
.cago Daily News (Apr. 30, 1943); and Protect the Courts, Chicago Daily Times (May 4, 
1943). 
*4 Calif. Const., Art. 6, § 26 (Amended, 1934). 
*S Mo. Const., Art. 6, § 3 (Amended, 1940). 


* Martin, op. cit. supra note 18, at 360; McCormick, Judicial Selection—Current Plans 
and Trends, 30 Ill. L. Rev. 446 (1935). 
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Aside from the above-mentioned proposals many other suggestions 
have been made for improving methods of judicial selection and tenure in 
Illinois. Appointment of all judges by the Governor has been advocated 
as the best method of overcoming the evil influence of politics in the selec- 
tion of judges,?’ while under another proposal the bench would fill its own 
vacancies.” It has been suggested that the appointive power be vested in 
an elective chief justice of the Supreme Court”? whose appointees would 
hold office during good behavior or for terms of years longer than those 
now prescribed. A variation of this latter plan would require judges ap- 
pointed by the chief justice to “run on their records” following short 
initial terms.*° Many other suggestions have been made for improving the 
means of selecting Illinois judges.* In fact, so much has been written by 
students of the problem that one is prompted to ask whether there has 
not been a misapplication of effort, a case of putting the cart before the 
horse. Obviously, the best reasoned plans for improving judicial selection 
in Illinois can be little more than futile academic exercises until Article 
VI of the Illinois Constitution is thoroughly revised. What is needed is a 
frontal attack on the problem, a concerted and continuing effort to the 
end that Illinois may have its constitutional convention at the earliest 
date possible. 

Preoccupation with the problems of the Cook County judiciary should 
not be permitted to obscure the need for improved methods of selecting 
the state’s Supreme Court. Members of that court are elected from seven 
judicial districts which are substantially as established in 1870. Then the 
districts were of approximately equal population and the framers of the 
present constitution contemplated redistricting by the legislature “upon 
the rule of equality of population.” * Today more than half of the people 
of the state reside in the Seventh District, which consists of Cook County 
and the outlying counties of Will, Kankakee, Lake, and DuPage. In this 
district originate nearly 60 per cent of the cases which regularly come be- 
fore the Supreme Court. Notwithstanding these facts, under the present 


*7 Ill. Bar Ass’n Proc. (1909); 21 Ill. Bar J. 7 (1933). 
* Rosenbaum, Election of Judges, or Selection, g Ill. L. Rev. 489 (1915). 


* Kales, Methods of Selecting Judges, 85 Cent. L.J. 425 (1917); Hinton, The Selection of 
Judges, 21 Ill. L. Rev. 612 (1927). 
3° Martin, op. cit. supra note 18, at 353. 
( Sse A Proposed Reorganization of the Illinois Judiciary, 29 Ill. L. Rev. 31 
1934). 
» Tl. Const., Art. 6, § 5. 
33 A Study of the Illinois Supreme Court, 15 Univ. Chi. L. Rev. 173 (1947). 
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constitution the residents of the Seventh District elect but one member 
of the court, while the rest of the state elects six judges. The inequality 
exists in a lesser scale in other districts. For example, the Third District 
now has a population almost twice that of either the Fourth or Fifth Dis- 
tricts.*4 Even if the legislature, contrary to past experience, were to pro- 
vide a judicial reapportionment, the Illinois Constitution would preclude 
giving Cook County the right to elect more than a single member of the 
court. The constitutional requirement that “the districts shall be of con- 
tiguous counties” prevents creation of a Supreme Court district consisting 
of less than two adjoining counties, not to mention a district smaller in 
area than a single county. 

Little can be said for dividing the state into separate districts for elect- 
ing the Supreme Court. The divisions are arbitrary and the method bears 
no relation whatever to accomplishing the selection of the ablest men 
available for the state’s highest bench. Certainly, it cannot be justified by 
any argument that “sectional” interest or bias should find representation 
in the determinations of the court, for any such notion would be repug- 
nant to fundamental concepts of justice. Even in the Constitution of 1848 
it was made optional whether the judges of the court would be elected in 
separate districts or on a statewide basis.** Among the thirty-five other 
states, exclusive of Illinois, in which the judges of the courts of last resort 
are popularly elected,* only six provide by constitution for the election of 
the judges from separate judicial districts.37 The sensible course would be 
to abolish the elective system with its arbitrary, political districts and to 
provide for the appointment of the justices of the Supreme Court as is 
done with satisfactory results in eight other states.** Pending such change 
the present grossly unequal districts should be abolished. 


34In 1940 the population of the Third District was 734,915 and the populations of the 


Fourth and Fifth Districts were 422,663 and 449,694, respectively. See A Constitutional 
Convention for Illinois (League of Women Voters of Illinois, 1947). 


3s Til. Const. 1848, Art. 5, § 3. 


36 Alabama, Arizona, Arkansas, Colorado, Florida, Georgia, Idaho, Indiana, Iowa, Kansas, 
Kentucky, Louisiana, Maryland, Michigan, Minnesota, Mississippi, Montana, Nebraska, 
Nevada, New Mexico, New York, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, 
Pennsylvania, South Dakota, Tennessee, Texas, Utah, Washington, West Virginia, Wisconsin, 
and Wyoming. s 

37 The constitutions of Indiana, Oklahoma, and South Dakota provide for election of 
Supreme Court judges from separate districts by the electors of the state-at-large. In Nebraska 
the chief justice of the Supreme Court is elected by state-wide vote, while the associate jus- 
tices are elected by the electors of the various districts as are the judges of the supreme courts 
of Kentucky and Maryland. 

38 Appointive systems are provided in the state constitutions of California, Connecticut, 
Delaware, Maine, Massachusetts, Missouri, New Hampshire, and New Jersey. The constitu- 
tions of Rhode Island, South Carolina, Vermont, and Virginia, provide for the election of the 
judges of the highest courts by joint action of both houses of the state legislatures. 
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At this juncture the important thing is not so much agreement upon the 
details of the best possible method of judicial selection but rather removal 
of the constitutional blocks which now preclude any improvement what- 
ever. When the Judicial Article is revised no single method of selection 
should be rigidly prescribed for all the courts of the state, for that is a vice 
of the present constitution. Instead, the people of each county should be 
afforded a choice, by referendum, between one of several methods.*® As 
for Cook County, any change would be an improvement over the present 
system. So long as the residents of Cook County have no voice in the selec- 
tion of their judges, it would be far better to-strip the party bosses of their 
power to designate the judges and to vest appointive power in responsible 
hands. If the elective short-term method continues to prove satisfactory 
in the rural counties, then, of course, no change is required, but that fact 
should not prevent more than half the residents of the state who live in 
large urban centers from adopting a different method, designed to over- 
come the evils of big-city, partisan politics. At present the important 
thing is to recognize that neither the plan of the Chicago Bar Association 
nor any other comprehensive program for improved judicial selection may 
be established in the absence of a general revision of the Judicial Article of 
the Illinois Constitution. 

II 


There is a regrettable disposition to blame judges for all the defects in 
the administration of justice when in fact many of its shortcomings are at- 
tributable to the defective organization—or lack of organization—pro- 
vided by the Illinois Constitution of 1870. Most criticism of the courts is 
directed to the administrative side of the judicial function, to the failure 
of the courts to do their work in an efficient and businesslike manner. In 
the main, the criticism is valid. The judicial system in Illinois is not effi- 
cient, many courts are unable to accommodate themselves to varying pres- 
sures in volume and kind of business, and justice is neither speedy nor in- 
expensive.*® These conditions are the inevitable by-products of a complex 
and extensive judicial establishment, consisting of a large number of sepa- 
rate and independent units operating without semblance of co-ordination 
or over-all superintendence. 

The state has altogether too great a variety of courts. Outside of Cook 
County, the state is divided into seventeen Circuit Court districts, each of 


3 The rejected Constitution of 1922 adopted the elective system, but provided that by 
referendum the residents of Cook County might establish a system whereby the judges of a 
single Circuit Court would be appointed in the first instance and “run on their records” at 
intervals of six years. For text, see Blue Book of the State of Illinois 293-314 (1923-24). 


4° See Statement, Chicago Bar Association, op. cit. supra note 7, at 6. 
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which has three circuit judges. These are the major trial courts of general 
jurisdiction. In each of the 101 counties, there is a County Court and coun- 
ties having a population of 70,000 or more residents may have a Probate 
Court presided over by a separate probate judge. Most of the counties 
which meet this population requirement have Probate Courts. Twenty- 
seven downstate cities have city or municipal courts which are statutory 
courts. In addition the townships have their justices of the peace. 

The organization of the courts in Cook County is even more cumber- 
some, with a large number of courts bearing peculiar and arbitrary rela- 
tions to each other. The courts of general jurisdiction are the Circuit and 
Superior Courts, manned by twenty and twenty-eight judges, respective- 
ly. These are entirely distinct courts which are identical in every power ex- 
cept that the Circuit Court of Cook County determines the number of 
deputies and assistants which may be employed in the offices of the coun- 
ty treasurer, sheriff, coroner, and other “fee offices,” a non-judicial func- 
tion.“ These courts do not themselves possess criminal jurisdiction, as do 
the Circuit Courts downstate, but furnish the judges of the Criminal Court 
of Cook County for the trial of felony cases. They also furnish a judge for 
the Juvenile Court, which is a branch of the Circuit Court of Cook Coun- 
ty. The Municipal Court of Chicago with a chief justice and thirty-six 
associate judges, possesses virtually complete trial jurisdiction except as to 
chancery and felony cases. In addition, Cook County has its County 
Court, Probate Court, the Municipal Court of Evanston, the City Courts 
of Calumet City and Chicago Heights, and justices of the peace in the out- 
lying townships. 

Fortunately, the appellate court structure is less involved. The Su- 
preme Court, with its seven justices, is the court of final appeal and has 
original jurisdiction only in cases relating to revenue, mandamus, and 
habeas corpus.” The intermediate appellate courts are in four districts. 
Cook County comprises the First District, which is divided into three di- 
visions. The remaining 101 counties of the state are divided into three 
contiguous areas constituting the remaining three appellate court dis- 
tricts. Three Circuit Court judges, appointed by the Supreme Court, con- 
stitute the judicial personnel of each district, except that in the Appellate 
Court for the First District nine judges are appointed from the Circuit 
and Superior Courts of Cook County. In brief, this is the court structure 
of the state.* 

In providing for this extensive court system the framers of the Con- 


# Til. Const., Art. ro, § 9. # Til. Const., Art. 6, § 2. 
43 See Blue Book of the State of Illinois 129-33 (1945-46). 
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stitution of 1870 failed to afford any means of co-ordinating the work of 
these many courts or administering them as part of a state-wide system.“ 
Consequently, the courts operate as separate and independent units, ad- 
ministratively sufficient unto themselves and without any general super- 
intendence. This is true from the top to the bottom of the state judiciary. 
The Supreme Court appoints the judges of the appellate court and stops 
short at that point. It does not direct or superintend the administrative 
conduct of that court’s business, notwithstanding that the appellate 
courts were created as assistants to the Supreme Court in the handling of 
appeal matters. In turn, the appellate courts exercise no supervision over 
the administration of justice in the trial courts. Under the constitution 
the basic function of the higher courts, in relation to those at the trial 
level, is the review of their decisions, and administratively they are com- 
plete strangers. While some little progress has been made in Cook County 
toward integrating the work of the Superior and Circuit Courts, generally 
speaking, there is no co-ordination in the work of the trial courts of the 
state. 

Students of the problem are fairly unanimous in the opinion that unifi- 
cation of the courts under a single directing head is as essential to the suc- 
cessful administration of justice in Illinois as it is essential to the successful 
administration of any large business enterprise. The problem of adminis- 
tering justice is not basically different from that of business and industrial 
administration. The courts and judges constitute the state’s primary judi- 
cial resources. The administration of justice ought to be considered a uni- 
fied problem of the entire state, just as is other business of the state govern- 
ment. The objective should be to make the best possible use of these re- 
sources for getting the job done. Litigation varies both in volume and com- 
plexity at different times and places throughout the state, and it is possible 
to devise a system of judicial administration which will permit courts to 
adjust themselves to variations in the pressures of volume and kind of 
‘business. The difficulty is that the present constitution makes such a rigid 
disposition of the state’s judicial resources that it is not possible to conduct 
the legal business of Illinois with the flexibility and efficiency which would 
be demanded of a successful business enterprise. While the matter of ad- 
ministering justice should be considered as a unified problem of the entire 
state, Chicago conditions differ so greatly from those elsewhere in the 

44 The constitutional requirement that all judges of inferior courts shall file written reports 
with the Supreme Court annually, which in turn shall report to the governor in writing “such 


defects and omissions in the Constitution and laws as they may find to exist,” is to a con- 
siderable extent a dead letter. It appears to have accomplished little. Il]. Const., Art. 6, § 31. 
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state as to require two court organization plans, one for Cook County and 
the other for the remaining counties. 

Chicago has grown far beyond the court plan which seemed sufficient in 
1870, and the piecemeal reforms attempted since have failed to meet the 
needs. No one would consciously create a maze of separate courts such as 
has grown up in Cook County in an effort to “get along”’ under the state’s 
inelastic and rigid constitution. Because the need for improvement there 
is so emphatic, it has been said that even a system of co-ordinated courts 
in Cook County alone would be a worthy accomplishment.* Fortunately, 
much valuable groundwork has been done toward solution of the problem. 
The American Judicature Society, founded in Chicago in 1913, led the way 
in directing attention to the need for a single, well-administered trial court 
in the larger cities,“ and for many years students of the problem have con- 
templated the ultimate merger of all the Cook County tribunals into a 
single, consolidated court.*7 

Such a unified court was provided in the rejected Constitution of 1922, 
which proposed doing away with the seven existing trial courts of Cook 
County and dividing the corps of judges between a Civil Division and a 
Criminal Division of a single court to be known as the Circuit Court. Each 
division was to be supervised by a chief justice designated by the Supreme 
Court and subject to removal by it. The 1922 draft provided for a single 
chief clerk of the court and the abolition of the clerks’ offices of the Supe- 
rior, Criminal, Probate, and County Courts of Cook County and the 
Municipal Court of Chicago. The Supreme Court was given the authority 
to empower the Circuit Court to appoint assistant judges, and to pre- 
scribe their powers and duties. It also recognized the fact that the appel- 
late courts are assistants to the Supreme Court, and therefore their work 
should be supervised by the Supreme Court, and it gave to the Supreme 
Court power to appoint appellate court judges from the bench and bar 
generally, power to remove them and to increase their number as the vol- 
ume of work required. This was a necessary provision to co-ordinate the 
functions of the appellate court and the single trial court of Cook Coun- 
ty. The advantages offered by the proposal were many. It placed the full 
responsibility for efficiency and good results in the courts themselves, as it 
should be, and afforded the judges a flexible organizational structure capa- 
ble of producing such results. It made possible the prompt assignment and 
shifting of judges within the court so as to permit the court to accommo- 

45 Sears, op. cit. supra note 13, at 34. 

4° See Model Judicial Code, 3 J. Am. Jud. Soc. 132-41 (1920). 

47 Martin, op. cit. supra note 18, at 354. 
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date itself to varying pressures of business. Under the proposal, work 
could be divided along functional lines and the judges were afforded an 
opportunity to become expert in particular areas of judicial business ac- 
cording to their previous training and individual capacities. Finally, the 
ultimate responsibility for the prompt and satisfactory disposition of all 
litigation in the county was placed squarely upon the shoulders of the 
Supreme Court without having that responsibility divided, as it now is, 
between the various independent courts and the legislature.** It is re- 
grettable that this meritorious plan was not adopted for it promised an 
end to the chaotic and inefficient judicial administration which has so 
long plagued Cook County. The problems are as acute today as ever and 
call for renewed study and consideration. 

A plan for the remainder of the state should have the same objectives, 
though conditions of administration are substantially different from those 
in Cook County. Fortunately, downstate Illinois is not burdened with such 
a jumble of courts as has grown up in Chicago. The present County Court 
in each county should be retained as a court of limited jurisdiction, for in 
such essentially local matters as the probate of estates, assessment and 
collection of taxes, and in small civil and criminal matters, the county is a 
natural unit for administration. However, it would be well to abolish the 
existing Probate Courts and return all probate jurisdiction to the County 
Court where it originally reposed. The elimination of twenty-seven city 
and municipal courts outside of Cook County and transfer of their busi- 
ness to the County Court would provide more efficient administration. 
Two or more judges could be provided for each County Court if the vol- 
ume of business so required.*? However, the problem outside of Cook 
County is not basically one of consolidating tribunals. 

In the downstate counties there is about as much judicial business in 
proportion to population as elsewhere, but it is scattered over wide terri- 
tories, and distance is the chief obstacle to the efficient administration of 
justice. The problem is to have judges available when and where judicial 
business awaits disposition. With the great improvements which have tak- 
en place in transportation and communication this need not be the source 
of difficulty it once was. What is required is co-ordination of the work of all 
trial courts under the administrative supervision of a single officer or body 

“For text of provisions of proposed Constitution of 1922, pertaining to Cook County 
court organization, see Blue Book of the State of Illinois, 293-314 (1923-24); for comparison 


with present provisions, see The Proposed New Constitution for Illinois 45-9 (Chicago Bur. 
of Efficiency, 1922). 


* The abolition of the Probate and City Courts was among the few changes proposed in 
the Constitution of 1922 relating to courts outside of Cook County. 
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constantly advised concerning the ebb and flow of litigation throughout 
the state. To facilitate administration, the present seventeen circuits 
could be reduced in number or, as once advocated by committees of the 
Illinois State Bar Association and Chicago Bar Association, they might 
be consolidated into a single, state-wide Circuit Court which would oper- 
ate in divisions under the superintendence of the Supreme Court and be 
manned by as many judges and assistants as necessary to meet the re- 
quirements of business. The present statute whereby judges may be inter- 
changed from one circuit to another or between counties has accomplished 
little. In a number of instances the attraction of per diem allowances, in 
addition to regular pay, has resulted in downstate judges sitting for 
months at a time in Cook County courts with seeming disregard for the 
condition of court calendars at home. While the practice has relieved the 
pressure of judicial business in Cook County, consequent upon vacations, 
illnesses, and other absences of judges, it has resulted in well-justified re- 
sentment and complaint on the part of lawyers in downstate communities. 
The necessary co-ordination of the work of the trial courts outside of Cook 
County could be accomplished by means of an administrative officer as in 
the federal judiciary and in one state, or preferably by making the Su- 
preme Court responsible for the assignment of judges and the administra- 
tion of justice throughout the state as a whole. A necessary feature of any 
such plan would be the gathering and publication of information and sta- 
tistics concerning the work of all judges, for use in the day-to-day manage- 
ment of the state’s judiciary. 

Responsible judicial administration should include the power to dis- 
cipline judges for misconduct in office. The process of removing judges for 
cause by a concurrent three-fourths vote of the members of each house of 
the legislature certainly has not fostered a high standard of conduct in the 
judicial office. It appears not to have been utilized since the adoption of 
the Constitution in 1870, and only once in the history of the state was an 
attempt made in the legislature to remove a judge from office by the im- 
peachment process.” A method of disciplining judges, free from the in- 
fluence of partisan politics, should be provided. A logical solution would 
be to vest in the Supreme Court power to discipline judges of the lower 
courts, thereby giving that court authority and power commensurate with 
the great responsibilities it would have in the superintendence of the ad- 


8° See Joint Report of Committees of Ill. State Bar Ass’n and Chicago Bar Ass’n, A 
Judiciary Article for the New Constitution (1921). 


5 W. Va. Code Ann. (Michie, 1943) Chap. 51, Art. 1, §§ 15-8 (Amended, 1945). 
* Martin, op. cit. supra note 18, at 329. 
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ministration of justice throughout the state. The Supreme Court should 
also be empowered to retire from office judges who become mentally, 
physically or otherwise incapable of performing their duties efficiently and 
properly. Fair retirement pensions and disability allowances should be 
provided for those judges retired through no fault of their own. Missouri 
has adopted constitutional provisions vesting retirement powers in a com- 
mittee of judges,5* and a similar proposal was among the constitutional 
amendments submitted and approved by a vote of the people of New York 
this November.* 

Any program for reorganizing the state’s judiciary would be incomplete 
without providing major changes in the justice of the peace courts. These 
are the only courts which thousands of citizens encounter in their lifetimes, 
and, with the great increase in traffic violation cases, all segments of society 
are now observing the inefficient and frequently disgraceful operations of 
these tribunals. The result is that public confidence in the judicial system 
as a whole is being impaired. To a large extent the fault lies in the anti- 
quated fee system which is provided by the Illinois Constitution. In civil 
cases it has long been the tendency of many justices to find for the plain- 
tiffs who pay the fees, rather than in accordance with the law and facts. 
The fee system should be abolished and regular salaries provided as in oth- 
er states.‘5 In addition, the justices of each county should be placed under 
the direct and continuous supervision of the County Judge or other court 
of record. The office of justice of the peace should be abolished wherever 
reasonable access may be had to other courts affording comparable rem- 
edies. By coupling these simple changes with improvement in the method 
of selection, the justice of the peace courts could be made useful and re- 
spected tribunals. Here again the road to any real improvement is blocked 
by the inelastic provisions of the constitution. 


Ill 


To the credit of the framers of the Constitution of 1870, it should be 
observed that the system of appellate review has proved more satisfactory 
to the public and bar, alike, than has the trial court system. The Illinois 
Supreme Court and the four appellate courts of the state enjoy a respect 
which has not been accorded the nisi prius courts generally. Comparisons 


53 Mo. Const., Art. 5, § 27. 

4 Brown, Proposed Amendments to N.Y. Constitution, 19 N.Y. State Bar Ass’n Bull. 
44-8 (1947). 

5 Missouri has made considerable headway in eliminating the evils of the fee-collecting 
justice of the peace system. Mo. Const. Art. 5, §§ 18-21, 24. 
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aside, it is clear, nevertheless, that the conditions under which the Illinois 
Supreme Court performs its work today prevent that Court from func- 
tioning as effectively as might be desired, and unless those conditions are 
rectified it will be futile to enlarge the Court’s duties to include general 
superintendence of a unified system of courts, as previously suggested. On 
first impression it might seem that certain of these unfavorable conditions 
can be remedied by the Court itself, and others by legislative action. It is 
submitted, however, that in the last analysis they are the product of 
antiquated constitutional provisions which must first be revised if the 
Court is to be enabled to do its best work. 

Foremost among the obstacles to flexible and efficient administration 
is the fact that the Court itself has little control over the number and type 
of cases in which it will afford final review. Instead, it is the litigants them- 
selves, in certain favored classifications of cases where ultimate review by 
the Supreme Court is afforded as a matter of right, who make the deter- 
mination as to whether or not the services of the Court will be utilized. 
To understand that curious result, it is necessary to consider briefly the 
constitutional and statutory provisions governing appellate jurisdiction. 
The Constitution provides for the creation of inferior appellate courts “to 
which such appeals and writs of error, as the general assembly may pro- 
vide, may be prosecuted from circuit and other courts, and from which ap- 
peals and writs of error shall lie in all criminal cases and cases in which a 
franchise or freehold or the validity of a statute is involved, and in such other 
cases as may be provided by law.”’* In all the cases specified in the italicized 
clauses, excepting criminal cases below the grade of felony, the legislature 
has provided for direct appeal to the Supreme Court, by-passing the inter- 
mediate appellate courts.’’ In addition, the legislature has provided for 
direct appeal to the Supreme Court in cases involving the construction of 
the Constitution, the validity of amunicipal ordinance where the trial judge 
certifies his opinion that the public interest so requires, and in all cases re- 
lating to the revenue or in which the state is interested as a party or other- 
wise. In a number of special situations, either a direct appeal to the Su- 
preme Court is afforded as a matter of right, or, as in workmen’s com- 
pensation cases, the issuance of a writ of error to the trial court is left to 
the discretion of the Supreme Court.** Aside from these provisions relat- 
ing to direct review, the principal cases in which appeals may be taken to 
the Court via the route of the appellate courts are those involving 1) mis- 

s6Tll. Const., Art. 6, § 11 (italics added). 

57 Ill. Rev. Stat. (1945) c. 37, § 32. 

$ Tll. Rev. Stat. (1945) c. 110, § 199. %# Til. Rev. Stat. (1945) c. 48, § 156 (f) (2). 
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demeanors, 2) cases in which a majority of the appellate court judges 
certify that questions of importance are involved, and 3) where the Su- 
preme Court itself grants leave to appeal from final judgments of the ap- 
pellate courts.© 

For a long time it has been apparent to observers of the day-to-day 
work of the Supreme Court that the constitutionally guaranteed appeals 
in criminal cases and cases in which a franchise or a freehold or the valid- 
ity of a statute are involved, consume the major part of the Court’s time 
and preclude review by the Court of many other types of cases, equal, if 
not greater, in importance. This has seemed apparent from even a casual 
reading of the published opinions of that Court. Any recent volume of the 
Supreme Court Reports which may be examined will be found to contain 
opinions in a large number of criminal cases, a comparable number of 
opinions in cases involving wills, trusts, estates, and real property, re- 
viewed because of the happenstance that freeholds were involved, and a 
goodly number of cases involving the validity of statutes and municipal 
ordinances. Notable for their comparative absence are the cases which ac- 
count for most present-day litigation, namely, those involving torts, con- 
tracts, domestic relations, and business and commercial questions. The in- 
ability of lawyers to secure review beyond the appellate courts in these 
and other large and important areas of litigation has resulted in increasing 
dissatisfaction with the system of appellate review and demands that it 
be thoroughly overhauled.* On the other hand, while somewhat tentative- 
ly asserting that the Illinois Supreme Court “‘could very likely be bur- 
dened with innumerable cases which are not today of sufficient merit to 
consume its attention,” a student of that Court recently urged that spe- 
cific proposals concerning improvement of the Court’s working conditions 
be deferred until more is learned about the business of the Court through 
“careful analysis of statistical data showing the number of each type of 
case taken to the Court, the number of petitions denied, the disposal of 
each case and other similar data.”” If such detailed information were 

S Til. Rev. Stat. (1945) c. 110, § 199. This section also provides that the Supreme Court 
may grant leave to appeal in cases where the Appellate Court reverses the trial court and re- 
mands for a new trial and “in which the party in whose favor the trial court’s judgment or 
decree was rendered shall present to and file with the Appellate Court an affidavit stating 


that he will be unable on a future trial or hearing to adduce other or additional evidence 
. and expressly waiving the right to a new trial 


6 « Hinshaw, Streamlined Justice, 35 Ill. Bar J.. 278-82 (1947). 
% Lardner, Thoughts on the Supreme Court of Illinois, 42 Ill. L. Rev. 53, 69 (1947). In his 
article, Professor Lardner asserts at p. 70: “It may be clear that beneficial remedies to the ad- 


vantage of the Court could be found with respect to the selection, organization and business 
of the Court. But the important fact is that considerably more study is necessary if the dis- 
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needed to show the magnitude of the problem, then the excellent analysis 
of the business of the Court, published elsewhere in this issue of the Re- 
view, goes far toward supplying that need. Of particular bearing on the 
instant study are the statistics there set forth, showing that the constitu- 
tional appeals discussed above, alone, account for approximately one-half 
of all the cases reviewed by the Supreme Court, direct appeals permitted 
under both constitutional and statutory provisions accounting for 75 per 
cent of the cases reviewed. Under these conditions, it is not at all surpris- 
ing to find that only in from ro to 16 per cent of the cases reviewed does 
that Court have any choice, those being the cases in which the Court 
grants permission for review or petitions for writs of error. Only to this 
slight extent can it be said that the state’s highest court has any voice in 
ordering and regulating its own work. 

In its liberality in granting appeals to the Supreme Court as a matter of 
right in the classes of cases mentioned, the Illinois Constitution appears to 
go further than any other state constitution. Aside from the matter of ap- 
peals involving constitutional questions, the practice generally prevailing 
elsewhere is to leave to the legislature the determination of the types of 
cases and conditions under which appeals may lie to the court of last re- 
sort. A study of the organic laws of the other states discloses only five 
other state constitutions, exclusive of Illinois, which are interpreted by 
the writer as providing appeals as a matter of right in particular classes of 
cases.*4 

Pending a revision of the Judicial Article, the situation could be greatly 
improved if more of the cases in which ultimate review by the Court is 
provided by the Constitution were required to be taken to the appellate 
courts first, as is now done in appeals in misdemeanor cases. Clearly, it 
would be within the competence of the legislature to make such a change. 
The fact that only a small percentage of the misdemeanor cases now com- 
ing before the appellate courts are taken to the Supreme Court under the 
limited right of appeal suggests that a considerable number of the other 
types of cases now going directly to the Supreme Court could be finally 


cussion of these matters is to be taken out of the realm of speculation, idle nonsense or un- 
founded idealism. Specific and significant proposals by which the Court, the bar, and the legis- 
lature could assist in bringing about an improvement of conditions should not be made 
without more extensive studies than have come to the attention of the author.” 


6s A Study of the Illinois Supreme Court, 15 Univ. Chi. L. Rev. 163 (1947). 


64 See Neb. Const., Art. 5, § 2; N.Y. Const., Art. 6, § 7; Ohio Const., Art, 4, § 2; Okla. 
Const., Art. 7, §3; Utah Const., Art. 8, § 5. The writer made no attempt to examine the many 
decisions of the state courts construing the constitutional provisions regarding appellate 
jurisdiction, although annotations were scanned to the extent available. 
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disposed of in the intermediate review courts. Of course, the extent to 
which litigants would accept, as final, decisions of the appellate courts 
would be determined by the quality of the judicial service rendered by 
those courts. Such an enlargement of their duties would necessitate funda- 
mental changes in the organization and administration of the appellate 
courts without which the over-all situation would become worse, not 
better. It is the feeling of many that the service rendered by the Appellate 
Court for the First District is superior in quality to that of the other three 
appellate courts. The principal explanation offered is that all of the 
judges of the First District are in continuous residence in Chicago, and 
devote full time to the performance of their review functions, thereby per- 
mitting that court greater opportunity for consultation, advisement, and 
the careful preparation of opinions. On the other hand, the judges sitting 
in the downstate appellate courts reside at widely separated points and 
are required to divide their time between the trial of cases in their respec- 
tive circuits and the performance of their duties in the appellate courts. 
Obviously, those conditions impose hardships on the downstate appellate 
judges and militate against the most effective performance of their duties. 
A solution might well be the creation of a single downstate appellate court 
in place of the appellate courts of the three existing districts, to be 
manned by full-time judges who would reside at the place designated for __ 
the court to sit.** Of course, this or any other plan for the reorganization 
of the appellate courts would necessitate the shifting of judges and ad- 
ministrative personnel, the return of some judges to full-time circuit court 
work, and, to a certain extent, a disturbance of the status quo in the down- 
state judiciary. It is submitted that therein lies the principal reason why 
a legislative reorganization is not likely to occur. Those judges of the state 
who desire to maintain the existing order have never wanted for effective 
influence in the General Assembly, and it is unlikely that any far-reaching 
reorganization of the appellate courts will occur through legislative ac- 
tion. Here, as in so many other fields of state government in which improve- 
ments are drastically needed, the remedies could be attained by legisla- 
tion. If past experience is any criterion, it is unlikely that improvement 
will come from that quarter. 

The Supreme Court should be granted full power to determine in what 
cases it will exercise appellate jurisdiction, in contrast to the present 
scheme of having its jurisdiction fixed in part by constitutional provisions 
and in part by legislative action. The work of the Court should be limited 
to cases of importance, such as those involving a construction of the Illi- 

*s The writer is indebted to Walter F. Dodd for this suggestion. 
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nois Constitution, the construction or validity of statutes, and other mat- 
ters of public interest, so that each case may be presented fully at the bar 
and receive thorough consideration by the entire Court. Run-of-the-mine 
appeals, ordinarily involving the sifting of evidence and the application of 
established rules of law, should be finally disposed of in the appellate 
courts. Some of the elements of such a plan were proposed in the constitu- 
tion submitted in 1922, which vested power in the Supreme Court to ap- 
portion appellate jurisdiction between itself and the appellate courts and 
to prescribe the final jurisdiction of those courts, subject to change by the 
General Assembly. Strangely enough, the framers of the Constitution of 
1922 proposed direct appeals to the Supreme Court, as a matter of right, 
in the same classes of cases as are mentioned in the present constitution, 
excepting, however, misdemeanors. While much may be said for guaran- 
teeing ultimate review by the Supreme Court in felony cases, particularly 
those involving capital offenses, there can be no justification other than an 
historical one for favored treatment of cases involving franchises and free- 
holds. When the Judicial Article is finally revised, those trouble-making 
provisions should be eliminated once and for all. 

In the process of revision, the original jurisdiction of the Court should 
be enlarged to permit exercise of such jurisdiction in cases of great public 
importance and, when necessary, to prevent a failure of justice.” By gen- 
eral rules, the Court could determine, from time to time, the types of cases 
it would entertain, and it should not be necessary to define them with par- 
ticularity in the constitution. At present the exercise of the Court’s orig- 
inal jurisdiction in cases relating to the revenue, mandamus, and habeas 
corpus accounts for only a small percentage of the business of the Court. 
The Court cannot now act in matters of great public importance or to pre- 
vent failures of justice, except in cases involving those specific matters 
and forms of action. For example, if the Court’s original jurisdiction were 
enlarged as suggested, the Court could, and probably would, regard the 
validity of most statutes as of great public importance, thereby permitting 
a speedy determination of the issue before injurious results to the public 
and individuals could follow if the statute were invalid. 

Other adverse conditions preventing the Court from doing its best 
work may be mentioned briefly. For example, there is a growing feeling 
that appeals do not receive the thorough and deliberate consideration of 
all members of the Supreme Court; that a decision of the Court is basically 
the product of the reasoning of the judge to whom the case is assigned for 


6 Compare the proposed Illinois Constitution of 1922, Art. 5, § 92. For text, see Blue Book 
of the State of Illinois 293-314 (1923-24). 





ILLINOIS CONSTITUTION AND THE COURTS 75 


preparation of the opinion. Accordingly, many lawyers look upon oral 
argument before the Court as a waste of time and of little influence in the 
ultimate result. Perhaps if the present membership of that Court is too 
limited to permit the Court to dispose of its business promptly, without 
denying opportunity for full consultation and deliberation by the justices, 
additional judges should be provided. Of course, any enlargement of 
the Court’s personnel would necessitate constitutional change. The pro- 
posed Constitution of 1922 provided for a court of nine justices, the addi- 
tional two judgeships being assigned to the Seventh Judicial District. 
Doubtless, the Court would have greater opportunity for consultation 
and deliberation if its members were in Springfield continuously and did 
not return to their home districts during the vacation months following 
each of the five terms of court. Of course, no change in the Constitution 
would be required to enable the members of the Court to spend more time 
together, if they chose to do so. So long, however, as the judges of the 
Supreme Court are selected by popular election in separate judicial dis- 
tricts, they will naturally desire to maintain “home ties” and be loath to 
separate themselves from their constituents. Viewing the problem real- 
istically, the solution lies in taking the Court out of local politics, at least, 
and providing that the Court shall be in continuous session for the trans- 


action of business. Such a solution, of course, requires constitutional re- 
vision. 


Another criticism of the manner in which the Supreme Court functions 
is that a great amount of its time is needlessly consumed in the preparation 
of full opinions in cases in which it approves both the decision and reason- 
ing of the appellate courts.*’ At one time the Court followed the practice 
of setting forth verbatim in its decision the opinion of the appellate court 
and expressly adopting it as its own opinion. It has been suggested that 
the present practice of writing full opinions in cases where both the 
reasoning and decision of the lower court are approved, may be due to a 
belief on the part of the Court that the bar will conclude that the Court 
has not given deliberate and full consideration to the appeal if it does not 
present its own exposition of the facts and law. If that be the true explana- 
tion, then it is high time that the Court be enabled to do its work as 
effectively as possible without the necessity of being concerned with con- 
sideration of such ill-founded complaints. 

The foregoing is not intended as an exhaustive recital of all the prob- 
lems of appellate jurisdiction which await solution. It is believed, how- 


67 Dodd and Edmunds, Appellate Jurisdiction and Practice in the Courts of Illinois 1007-8 
(1929); also Dodd, The Work of the Supreme Court of Illinois, 21 Il]. L. Rev. 207—23 (1926). 
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ever, that the matters which have been considered demonstrate both the 
need for improving the conditions under which the Supreme Court per- 
forms its service and, also, that little improvement can be expected until 
the Judicial Article of the Illinois Constitution undergoes revision. 


IV 


If the root cause of the state’s judicial ills is the organic law, then the 
question remains as to what may be done to secure the required constitu- 
tional revisions. In a state notorious for its almost prohibitively restrictive 
provisions governing constitutional revision and amendment that ques- 
tion alone presents problems of great difficulty. Consideration of the his- 
torical accident by which the Illinois Constitution became unresponsive 
to change, upon the enactment of the Official Ballot Law of 1891, or dis- 
cussion of the statutory measures which could be undertaken to make the 
Constitution again as susceptible to amendments and revision as was con- 
templated by its framers, are matters which are discussed elsewhere® and 
are not within the scope of this article. However, several conclusions may 
properly be expressed here bearing on the problems of constitutional re- 
vision in relation to the foregoing discussion. 

For one thing, it is imperative that the people of the state become aware 
of what is due them in terms of expertness, faithfulness, and efficiency in 
the judicial office. The inefficiencies and shortcomings discussed have pre- 
vailed so long that they have come to be looked upon as inherent and in- 
escapable features of the legal system itself. Certainly, this false notion 
should be exploded. Viewed in the light of a proper concept of judicial ad- 
ministration, the proposals for improvement outlined should not be looked 
upon either as radical innovations or as products of an unfounded ideal- 
ism. Many of the innovations suggested have proved successful in other 
jurisdictions and there is every reason to believe that they will work here. 
Those who express fear that such methods may not prove workable be- 
cause of alleged peculiarities in social, economic, and political conditions 
prevailing in this state should, at least, assume the burden of pointing out 
the nature of those peculiar conditions. Certainly, were the subject of this 
discussion the improvement of a business or industrial enterprise, com- 
parable proposals would not be viewed as too venturesome, but, instead, 
would be roundly applauded as practical and realistic. Should we have 
lesser objectives when what is sought to be attained is improvement in the 
administration of justice? 


68 See Sears, op. cit. supra note 13. 
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It is equally important that the members of the bar throughout the 
state make common cause in attacking the problem, head on, at its source. 
The tremendous effort which has been made by generations of Chicago 
lawyers to secure the election of better-qualified judges and to raise the 
standards of judicial service in local courts dwarfs, by comparison, the lim- 
ited and sporadic efforts of the bar to secure either a new state constitution 
or means of amending the present organic law. One can only speculate as 
to what might have been accomplished had the same concentrated effort 
been made, year in and year out, to achieve revision of the Judicial Article 
of the Constitution. Moreover, the bar has not been alone in failing to deal 
effectively with the problems at their root. Library shelves abound with 
writings concerning defects in the judicial system, but seldom is more than 
passing reference made to the source of the difficulties. It is submitted that 
greater results would be achieved if “first things” were considered first. 

The choice between revising the Judicial Article by the method of con- 
stitutional convention, on the one hand, and the method of amendment 
initiated by the legislature, on the other, seems clear. The problems are so 
complex and their proper solution of such transcendent importance to the 
people of Illinois that no revision should be attempted without full oppor- 
tunity for study and deliberation, in an atmosphere as free of political in- 
fluence as possible. A convention of delegates chosen because of their 
qualifications to render just such a service would be far better suited for 
the task than would be the General Assembly, dominated as it is by parti- 
san political forces and burdened with other duties. Whichever method of 
revision is finally chosen, the work of securing a new Judicial Article for 
the Illinois Constitution will be long and arduous and will demand the 
best thought and efforts of the bar, the bench, and other students of the 
problem. Considering the great importance of the task, that prospect 
should discourage no one; for, in the last analysis, there is no more funda- 
mental or important function of government than the administration of 
justice. 





THE ILLINOIS CONSTITUTION AND HOME 
RULE FOR CHICAGO 


Barnet Hopes* 


MONG the inequities that have arisen out of state government 

A under the Illinois Constitution of 1870 is the almost complete 

lack of self-governing powers in the city of Chicago. It takes but 

a homely example to illustrate Chicago’s lack of legal power to cope with 
its everyday problems. 

Some years ago, the Law Department of the city of Chicago was re- 
quested to submit an opinion" on the city’s power to establish an auto- 
mobile pound for motor vehicles which have been abandoned, parked il- 
legally, or operated by intoxicated drivers. The closest specific grant of 
power that could be found was a statutory provision permitting the city 
to “prohibit the running at large of horses, asses, mules, cattle, swine, 
sheep, goats, geese, and dogs 

A marked lag has developed between the requirements of an efficiently 
functioning municipal government and the existing municipal law. The 
city of Chicago has been compelled to engage in endless struggles to se- 
cure enabling legislation from the state. Protracted and costly litigation 
has been necessary to keep grants once obtained. All this symbolizes, in a 
manner with which every city official has become only too familiar, the 
complete break between the real problems which confront city dwellers 
today and the political-legal mythology within which municipal govern- 
ment must function. . 

In spite of the concentration of sovereign power in the states and the 
widespread denial of self-government to the cities, the fact is that 56 out 
of every too Americans now live in cities of 2,500 population or more. 
More than 84 per cent of these city dwéllers—or nearly half of our total 
population—live in metropolitan areas, that is, in cities of at least 50,000 
inhabitants and their suburbs. In these metropolitan areas are located the 
great industrial plants and commercial enterprises which have made our 
civilization the most productive and powerful in human annals. Urban 
dwellers produce approximately 73 per cent of the nation’s annual income 


* Member of the Illinois Bar; formerly Corporation Counsel of the city of Chicago and 
member of the Illinois State Tax Commission. 


* 18 Op. of Corp. Coun. 412, No. 7511 (1929-35); ibid., at 668, No. 7244. 
* Til. Rev. Stat. (1945) c. 24, § 23-85. 
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and pay more than go per cent of all taxes collected by the federal, state, 
and local governments combined. 
and -hew-does it 
_happen-that they-are so impotent-tegally? The answer is simply that rural 
interests have managed to retain control of our state legislatures by a re- 
fusal to redistrict the states as provided by their state constitutions and 
by the use of various gerrymandering techniques of districting the states 
to their advantage. If there is any large city or metropolitan area which is 
permitted to elect its fair share of state legislators, it is unknown to this 
writer.’ 

Agriculturally interested minorities dominate our state legislatures, 
because they dominated them when our state governments were first es- 
tablished and have since refused to relinquish their control. When our 
federal government became a going concern in 1789, nearly 95 per cent of 
the population lived on farms or in rural communities. The largest city in 
the thirteen original states was Philadelphia with a population of 28,522. 
The founding fathers, therefore, had reason to believe they could safely 
entrust the people’s rights to the sovereign states which were dominated 
by agricultural interests. Even Tocqueville in his famous description of 
Democracy in America‘ neglected to describe our city governments be- 
cause he regarded our cities as complete departures from the American 
social norm.’ 

Consequently, the development of the modern city has not been coupled 
with a corresponding development of municipal legal powers. Our cities 
enjoy only such powers as the states which create them choose to confer 
upon them. This anomalous situation is based on concepts of government 

3 Cook County, which corresponds roughly with metropolitan Chicago, has more than half 
of the population of the state. Yet it has been permitted to elect only 57 of the.153 members of 
the lower hause and 19 of the so state senators. Even the new redistricting act fails to give 
Cook and Lake Counties adequate representation in the state legislature. New York City, with 
60 per cent of the state’s population, is apportioned only 62 of the 150 assembly members and 


23 of the 51 state senators. Philadelphia, Pittsburgh, Los Angeles, St. Louis, Cleveland, and 
Detroit are further notorious examples of partial disfranchisement by the rural-controlled 
states. 

4 Tooke, Progress of Local Government, 1836-1936 (1937). 

5 Tocqueville and the founding fathers could afford to ignore the cities because only 200,000 
of the then 3,929,214 American people lived in them. There were, in fact, no cities in the 
modern sense, and urban problems existed only in the speculations of philosophers like Thomas 
Jefferson who feared that cities might eventually develop as a threat to democratic government. 
In one sense, Jefferson’s worst fears were realized; for metropolitan New York has the largest 
urban population in the world—11,690,510—or nearly three times the population of the entire 
United States at the time the Constitution was adopted. In another sense, Jefferson’s fears 
were quite misplaced, for the gravest assault on democratic government today comes not 
from the cities, but is leveled by the country folk on the cities in refusing to permit representa- 
tion on the basis of population as guaranteed by both federal and state constitutions. 
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which hark back to our agricultural forebears and are embalmed with 

time-defying permanence in our federal and state constitutions. No city 

government, therefore, can hold rentals or prices down one mill without a 

specific grant of authority from the state. And what is true of rent control 

is true of nearly every other function of local government from operating 

@ municipal airport to running a municipal zoo. 

Out of the hundreds of cases to which reference may be made, only a 
few more examples of the social and palitical schizophrenia which splits 
the city from the legal power it needs to function effectively in our atomic 
age need be cited. 

As a step toward clearing its blighted areas, Chicago, like other Ameri- 
can cities in twenty-three different states, established a local commission 
under authority of the state neighborhood redevelopment act. However, 
the Illinois state legislature refused to permit insurance companies to ac- 
quire capital stock in redevelopment corporations or to permit tax exemp- 
tions or tax reductions, thus rendering this type of investment so unat- 
tractive to private capital as to render the act quite unworkable.‘ 

In this instance, no lack of technical knowledge or financial ability was 
involved; for the Illinois General Assembly had before it the example of 
the New York State Development Act, which grants partial exemption to 
developers and permits investment and stock control by insurance com- 
panies. As a result, 10,000 dwelling units were reported under construc- 
tion in New York City in 1946 under the Neighborhood Redevelopment 
Act, in contrast to none in Chicago. Other successful housing develop- 
ments whose examples failed to influence the Illinois state legislators are 
under way in Los Angeles and San Francisco. Chieago’s tack-ef-home rule 
powers and the-necessary cooperation of itsparent state thus automati- 
cally foredeonrto failure any practical attempt to ¢ome-to-grips-with the 
housing-preblem. 

The city of Chicago also finds itself in-a grave financial.dilemma. Yet 
Chicago’s real estate-property tax is disproportionately high, because the 
city-is still dependent for the bulk of its revenue on this antiquated tax, 
supplemented by the inequitable, hard-to-administer-personal property 
tax-and various license and permit fees. Recently, it is true, the city was 
voted authority to levy a local sales tax. The fact, however, that the State 
| of Illinois has practically pre-empted this field of taxation by its 2 per cent 

\\ retailers’ occupational tax and that any additional sales tax would require 
| \ approval by public referendum leaves this measure obviously nothing but 
| \a political sham. 

’ Other American cities have been able to solve their financial dilemmas 

* See Chicago’s Law Year 20-1 (1946); also Chicago’s Law Year 21-2 (1945). 
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by means of local sales; income;and payroll taxes;-by-taxes-on-cigarettes, 
tobacco, consumers’ utility and water bills, and by new or increased license 
fees for operating-amusement. enterprises, taxicabs; and- -ether-typés of 
businesses. However, the archaic revente section of our state constitution 
plus the hidebound resistance of the state legislature-toward-giving-Chi- 
cago home-rule revenue powers or sharing.with it-state-collected_taxes 
leaves the.city completely helpless to.meet-a-petential defieit-for 1947-0f 
me $9,000,000.7 

In 1946 the American Municipal Association listed forty-three states as 
sharing state-collected taxes with their cities. The only tax thus shared by 
the State of Illinois is one-third of the motor fuel tax, or about $6,000,000 
a year. New York’s Moore plan, by contrast, provided for a return to the 
cities in 1946 of more than $87,000,000 in state-collected taxes as well as 
other forms of local assistance, bringing the total of local state-aid to 
$307,000,000. 

Chicago’s complete legal impotence and its corresponding dependence 
on Springfield for enabling legislation results in the needless expenditure 
of a great deal of the city government’s effort in wheedling, threatening, 
bargaining, and other political maneuvering. Mayor Kennelly’s failure to 
induce Governor Green to permit the state legislature to share a twelfth 
of state-collected taxes with Chicago shows the futility of attempting to 
pit moral pressure, statistics, and logic against the cruder form of politics 
in Illinois today. 

Furthermore, although city-dwellers are called upon to pay 9o per cent 
of all federal and state taxes, no state legislature has so far been willing to 
leave entirely up to their judgment just how these taxes are to be assessed 
and levied. In Illinois, as in most other states, the legislature demands that 
the vassal cities derive the bulk of their local revenue from real property 
taxes. Usually this is augmented by taxes on personal property. Both these 
archaic methods of raising revenue are dear to the hearts of rural legisla- 
tors. Both had their origin in colonial days, when practically everyone 
lived on a farm. In 1776 a citizen’s wealth consisted mainly of land, farm 
buildings, and livestock. At that time the value of one’s tangible property 
was a fair measure of one’s wealth and ability to pay. The property tax 
had the added advantage that one could scarcely hide a farm or herd of 
cattle from the tax assessor. Today, when most city wealth is represented 
in stocks, bonds, and other intangibles—safely tucked away in bank 
vaults—these taxes are both unfair and difficult to collect. The states’ in- 


7 Studies conducted by the Research Division of the Law Department indicate that 


’s per capita municipal expenditures are among the lowest of any large city in the 
United States. 
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sistence that cities employ property taxes has loaded urban real estate 
with such a crushing tax burden that millions of property owners have 
moved into the suburbs, selling their city buildings or permitting them to 
deteriorate into slums. 

Not content with limiting cities to the archaic, unjust property tax for 
the bulk of their revenues, the state joins the federal government in high- 
handedly exempting extensive classes of property from local taxation be- 
cause of their religious, educational, charitable, or governmental charac- 
ter. 

State laws tell the cities not only how to raise their own revenue but how 
to spend it. To operate its own traction system, for instance, took years of 
political campaigning on the part of the city government merely to ac- 
quire the requisite authority from the state of Illinois. No matter what 
the emergency, the city of Chicago catrmake-ne-expenditure_not pro- 
vided for in its annual appropriation bill. This last is a complicated budg- 
et, setting up separate funds for specific purposes in accordance with state 
laws. It is required by the state.se.that, even.in-spending its own money 


from the maximum sums or percentages-fixed by the-stete—for_ each Jocal 
fanction. 


Before any American municipality can issue a single bond, it must first 
secure permission from the state. Usually, then, it must secure approval 
of the bond issue by popular referendum. If a taxpayer chooses to test the 
“constitutionality” of the bond issue, the municipality must engage in a 
long and costly lawsuit to prove that the money will be used for legitimate 
local purposes. 

A drastic revision of our archaic taxing laws would require the adop- 
tion of a new state constitution or extensive amendment of the present 
Revenue Article. The statutory provision that only one amendment to the 
constitution may be voted on at a time and that it must receive a majori- 
ty of all votes cast at the election makes the chance of amending our 
Revenue Article appear infinitesimal. Attempts to facilitate this amend- 
ing process through the use of “party circles” on ballots and by adoption 
of a “gateway amendment” seem equally hopeless today.* 

A corps of city legal experts is engaged in constant litigation to pro- 
tect those meager powers the city manages to wrest from the state. To 
establish the constitutionality of the amendment to the Cities and Vil- 
lages Act giving municipalities the power to condemn property for slum 
clearance purposes and to test the validity of an ordinance authorizing the 

§ Sears, Constitutional Revision and Party Circle Bills, 14 Univ. Chi. L. Rev. 200 (1947). 
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issuance of $5,000,000 in slum clearance bonds, it was necessary for the 
Law Department to secure a favorable ruling from the State Supreme 
Court through quo warranto proceedings.’ The city’s power to license 
homes for the aged also had to be defended in prolonged litigation. In 
Father Basil’s Lodge, Inc. v. Chicago,’ the State Supreme Court ultimately 
held that the ordinances involved were health and safety regulations and, 
therefore, constituted police regulations which are within the power of the 
city to enact and enforce under Article 23 of the Revised Cities and Vil- 
lages Act. Such proceedings are costly, lengthy, and prejudicial to innova- 
tion of any kind. Yet they are a necessary, routine activity of Chicago’s 
Law Department. 

Although in the above two instances the city was victorious, in other 
cases it is only too evident that while the city council or state legislature 
may propose, the state courts will dispose. In the case of Chicago v. Stone," 
a city court had fined a storekeeper $100.00 for purchasing a trumpet from 
a minor without consent of the minor’s parents or guardian, which action 
constituted a violation of the Municipal Code. On appeal, however, the 
appellate court ruled that the city of Chicago lacked the power to adopt 
the ordinance under which the defendant was convicted. The court held 
that under Section 23-94 of the Revised Cities and Villages Act, the city 
was authorized only to issue licenses and regulate secondhand stores doing 


aX 


business similar to a “dealer in junk and rags.” The defendant’s store did _,“ A t 


not come within this precise category. 

On such a comparatively simple matter as licensing juke boxes, the city 
had to enact a new ordinance, reducing the annual license fee from $50.00 
to $25.00, because the original ordinance was held invalid by the State 
Supreme Court on the ground that a $50.00 fee was “exorbitant.”’” 

Even when the city has been permitted to set up an agency such as the 
Civil Service Commission, a state court verdict may neutralize the com- 
mission’s power. For instance, when nine police captains were suspended 
in 1943 for alleged failure to suppress gambling in their districts, they took 
their case into the courts, with the result that the Superior Court, later 
upheld by the appellate court in People ex rel Cartan v. Gregory,"' entered 
judgment quashing the record of the Civil Service Commission. 


* The People ex rel. Tuohy v. City of Chicago, 394 Ill. 477, 68 N.E. ad 761 (1946). 
7° 393 Ill. 246, 65 N.E. ad 805 (1946). 
™ 328 Ill. App. 345, 66 N.E. 2d 100 (1946). 


™ Lamere v. City of Chicago, 391 Ill. 552, 63 N.E. 2d 863 (1945); City of Chicago v. Kay, 
282 Ill. App. 604 (1935). 
3 329 Ill. App. 307, 68 N.E. 2d 193 (1946), noted in 14 Univ. Chi. L. Rev. 270 (1947). 
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Every Corporation Counsel of the city of Chicago soon learns that no 
city service may be performed by the city without the prior consent of the 
state. Such diverse and special problems as the regulation of toy guns, 
punishment for deceptive advertising, signatures on birth certificates, and 
streetcar facilities on certain city thoroughfares—all these purely local 
matters are determined by the state."* 

Chicago is also a legal infant in the field of police powers. When a 
drivers’ license law to compel examination of drivers was passed by the 
Chicago City Council in 1904, it was declared void by our state courts for 
lack of authority."* Periodic testing by the city of auto brakes, lights, and 
other equipment was suggested in 1931, but could not be imposed until a 
state statute had been enacted in 1935." Even the type of automobile 
headlights permitted in Chicago could not be determined by the city ex- 
cept in accordance with rules established by a department of the state of 
Illinois.*? Nor can the city inspect the automobiles of nonresidents, in- 
cluding suburbanites who use Chicago streets."* A state law exempts 
trucks from periodic inspection of mechanical equipment, thus hindering 
the city from undertaking any comprehensive regulation of commercial 
vehicles. The City Council lacks power to determine speed limits on city 
streets or even the prima facie speed in alleys.*® When the city requested 
the passage of a law providing for the use of distinctive letters on license 
plates to designate residence in different sections of the state, the state 
legislature refused to adopt it.*? When the city sought to impound the 
cars of intoxicated drivers, it found it was powerless to do so because this 
would constitute a punishment not specified by state law.” 

Perhaps the prize instance of municipal impotence to come to my at- 
tention as Corporation Counsel was the effort of the city’s Chief Electrical 
Inspector to stop the sale of an electrical device presenting a life hazard. 

This device was an electrical mouse trap which electreeutes the mouse, 
then-throws the body clear of the trap. Despite the hazard to life involved 
in the use of this trap, the Law.Department-had-to rule that the city had 
been given no express-authority fromthe state to licensé the sale of elec- 

%4 Department of Law Report 9-10 (1940). 

*8 City of Chicago v. Banker, 112 Il]. App. 94 (1904). 

© 18 Op. of Corp. Coun. 413, No. 7367 (1929-35); Ill. Rev. Stat. (1945) c. 954, § 260. 

17 20 Op. of Corp. Coun. 228, No. 10155 (1938-40). 

*8 20 Op. of Corp. Coun. 230, No. 9859 (1938-40). 

9 21 Op. of Corp. Coun. 201, No. 10277 (1940-43). 

*° Chicago Council Journal 4844-45 (1930-31). 

* 19 Op. of Corp. Coun. 109, No. 9197 (1936-37). 
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ical appliances. The Chief Inspector was within his rights in expressing 
his views concerning the appliance to the manufacturers, the vendor, and 
the public. But he could take no positive action to prevent human injury.” 

Chicago’s ability to benefit from the federal aid program for municipal 
airports and hospitals also is dependent purely on the future cooperation 
of the state of Illinois. The federal government’s program provides for al- 
location of $75,000,000 a year for five years to meet one-third the cost of 
constructing state and local public and non-profit hospitals. However, no 
federal aid may be extended to any municipality without approval by 
both the Public Health Service and a special state agency. Applications 
for federal assistance may be submitted by municipalities if mot prevented 
by state law. Had the federal and state governments granted our cities 
sufficient control over their own revenues, the cities could have solved 
their own problems without the roundabout method of “federal aid.” The 
fact is that during the depression, as in normal times, the cities are milked 
by both federal and state governments, supplying the bulk of cash and 
wealth needed to support our complicated federal-state structure. 

During the war, the legal inability of our cities to defend themselves or 
to take emergency action without first winning appropriate permission 
from the state, frightened not only responsible local officials but top exec- 
utives of our federal government responsible for the nation’s defense. By 
a brilliant piece of legal obfuscation, the Office of Civilian Defense was al- 
lowed to establish both New York and metropolitan Chicago as “states.” 
Had they remained in their ordinary city status, the hostility, jealousy, 
delay, and red tape involved in dealing through their state governments 
would have rendered them as effective in an air raid or invasion as the 
Ladies Sodality in a like emergency. 

During the war, the Chicago city administration foresightedly laid 
plans for extensive postwar reforms, including public ownership of its 
traction system, redevelopment of its blighted areas, the establishment of 
a municipal port authority modeled after that of New York City, and 
amendment of the Revenue Article. In order to secure the necessary au- 
thority from the state legislature, the Democratic party leader traveled 
to the state capital and reached—as he thought—an agreement with the 
head of the Republican state party. 

However, this temporary political coalition was attacked with such 
bitterness by party die-hards that both the municipal port authority and 
the tax reform measures were voted down. As a consequence, Chicago 
suffered a major defeat in its attempt to deal intelligently with two of its 

™ Chicago’s Law Year 56-7 (1946). 3 Chicago’s Law Year 17 (1946). 
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biggest postwar problems. No Illinois community outside Chicago would 
have been affected one way or the other by how Chicago proposed to 
operate its port facilities or finance its own municipal operations. But be- 
cause of a hostility to large cities which has its counterpart in every state 
legislature in the land, not only must Chicago struggle along with its pres- 
ent inadequate terminal facilities, but it faces a financial crisis. 

Without independent political-power, the financial and administrative 
outlook of our metropolitan cities, particularly of Chicago, is bound to 
become_more and more desperate. As one who has been intimately con- 
cerned with municipal activities, I have reluctantly come to the conclu- 
sion that nothing short of drastic-political action can wrest-this power 
from our-states. For that reason it has been said by municipal authorities 
that our best hope lies in strengthening the urban-federal relations begun 
in the form of federal grants-in-aid during the depression and strengthened 
during the war. This new partnership, it is urged, between Washington 
and the home town has already brought federal post-war aid to our 
cities for public housing, municipal airports, public hospitals, arterial 
highways, and city planning. Against the extension of this suggested 
partnership, a bitter rear-action fight by our states can be foreseen—par- 
ticularly Illinois—to preserve every bit of their ancient rights and preroga- 
tives. A municipal rebellion to counteract this opposition has been called 
for by some municipal experts. A vital objective of this struggle should be 
to establish urban autonomy within every state in the union or to estab- 
lish our metropolitan areas as separate, independent, sovereign city- 
states. 

Our cities need independent power. They need a position in our federal 
structure other than that of mere creature of the state. As a start—and 
only a start—they need a Secretary of Urban Affairs in the President’s 
cabinet, with a streamlined Department of Urban Affairs to deal with 
urban problems and to coordinate the operations in metropolitan areas of 
our urban and federal governments. They need expert counsel, as well as 
legal authority, to reorganize, expand, and cooperate with other local gov- 
ernments to meet changing urban conditions. Eventually they need an 
amendment to our Constitution which will give them sovereignty in the 
whole field of metropolitan affairs comparable to that now reserved to our 
states. 

Granted such a municipal bill of rights, American cities could use their 
economic wealth and power, their technical and cultural resources, to 
solve not only their own pressing problems but to help rural America 
achieve a better and more prosperous life. 





THE ILLINOIS SUPREME COURT AND ZONING: 
A STUDY IN UNCERTAINTY 


RicHarp F. Bascock* 


UNICIPAL zoning is the backbone of urban planning and like 
Mi vertebrae it suffers from being taken for granted. The 
promotion of efficient urban housing and transit may be 
frustrated or ultimately wrecked by a carelessly drawn and indifferently 
administered zoning map. The availability of private capital or public 
funds for the eradication of the blight that infects large segments of our 
urban areas may be jeopardized because a sloppy municipal zoning pro- 
gram threatens the orderly resurrection of our disordered communities, 
Unfortunately, however, zoning contains neither the romance of the 
park and highway program nor the political and social drama of the slum 
clearance project. Since its early days (when it came dangerously near to 
becoming a fad) zoning has been—to the city dweller—either a completely 
forgotten thing or an irritating nuisance suddenly thrust in the path of 
his plans to develop his property in accordance with his own wishes.’ Yet 


it seems idle to plan seriously the more dramatic aspects of municipal de- 
velopment in the face of a mediocre or bad zoning record. This is especially 
true with respect to the part the courts will be asked to take in approving 
future plans for urban rehabilitation. The police powers may be malleable, 
but once a court has cast a jaundiced eye upon one phase of municipal 
planning it becomes more difficult to convince the justices of the good 
faith behind related programs. 


I 


On the record the Supreme Court of Illinois has not been sympathetic 
to municipal zoning as it has been practiced in Illinois. During the twenty- 
six years that the state enabling act has been law,” the Court, in eighteen 
out of twenty-nine cases, has held that a particular zoning ordinance as it 
was applied to a particular piece of property was unreasonable and, hence, 

* Member of the Illinois Bar. 


* Zoning suffers not only from the arrows of irritated laymen but also from the barbs of the 
more zealous planners. For the thesis that zoning can never be an effective implement in urban 
rehabilitation because the courts would not sustain zoning laws which were strong enough to 
accomplish major objectives in planning see Tugwell, The Real Estate Dilemma, 2 Pub. Admin. 
Rev. 27-40 (1945). 


*Tll. Rev. Stat. (1945) c. 24 § 73. 
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invalid.’ In five of the eleven cases in which the ordinance was sustained 
the action taken by the city or village (and challenged by property own- 
ers) was to reclassify property from a more restricted to a less restricted 
use.‘ Since it is generally admitted by critics and administrators alike that 
one of the greatest evils of Illinois zoning has been the overestimate in the 
zoning maps of the amount of property needed for commercial purposes,’ 
and since, as a practical matter, the primary function of zoning has been 
to protect residential property from industrial and commercial encroach- 
ments,’ it is arguable that the record is even more lopsided than the figures 
suggest.” At least it may be said that any municipality which defends its 


3 Ordinance held invalid: 2700 Irving Park Building Corp. v. Chicago, 395 Ill. 138, 69 N.E. 
ad 827 (1946); Anderman v. Chicago, 379 Ill. 236, 40 N.E. ad 51 (1942); LaGrange v. Leitch, 
377 Ill. 99, 35 N.E. ad 346 (1941); Harmon v. Peoria, 373 Ill. 594, 27 N.E. ad 525 (1940); 
Taylor v. Glencoe, 372 Ill. 507, 25 N.E. 2d 62 (1939); Catholic Bishop v. Kingery, 371 Ill. 
257, 20 N.E. 2d 583 (1939); Johnson v. Villa Park, 370 Ill. 272, 18 N.E. 2d 887 (1938); People 
ex rel. Kirby v. Rockford, 363 Ill. 311, 2 N.E. 2d 842 (1934); Reschke v. Winnetka, 363 Ill. 
478, 2 N.E. 2d 718 (1936); Ehrlich v. Wilmette, 361 Ill. 213, 197 N.E. 567 (1935); State Bank & 
Trust Co. v. Wilmette, 358 Ill. 311, 193 N.E. 131 (1934); Merrill v. Wheaton, 356 Ill. 457, 
190 N.E. 918 (1934); People ex rel Lind v. Rockford, 354 Ill. 377, 188 N.E. 446 (1933); Tews v. 
Woolhiser, 352 Ill. 212, 185 N.E. 827 (1933); Forbes v. Hubbard, 348 Ill. 166, 180 N.E. 767 
(1932); Kennedy v. Evanston, 348 Ill. 426, 181 N.E. 312 (1932); Michigan-Lake Building 
Corp. v. Hamilton, 340 Ill. 284, 172 N.E. 710 (1930); People ex rel. Deitenbeck v. Oak Park, 
331 Ill. 406, 163 N.E. 445 (1928). Ordinance held valid: De Bartolo v. Oak Park, 396 Ill. 404, 
71 N.E. ad 693 (1947); People ex rel. Miller V- Gill, 389 Ill. 394, so N.E. 2d 671 (1945); Burk- 
holder v. Sterling, 381 Ill. 564, 46 N.E. ad 45 (1943); Zadworny v. Chicago, 380 Ill. 470, 44 
N.E. 2d 426 (1942); Avery v. LaGrange, 381 Ill. 432, 45 N.E. 2d 647 (1942); Neef v. Spring- 
field, 380 Ill. 275, 43 N.E. ad 947 (1942); Morgan v. Chicago, 370 Ill. 347, 18 N.E. ad 872 
(1938); Evanston Best & Co. v. Goodman, 369 Ill. 207, 16 N.E. ad 131 (1938); Rothschild v. 
Hussey, 364 Ill. 557, 5 N.E. 2d 92 (1936); Minkus v. Pond, 326 Ill. 467, 158 N.E. 121 (1927); 
Western Springs v. Bernhagen, 326 Ill. 100, 156 N.E. 753 (1927). 

4 People ex rel. Miller v. Gill, 389 Ill. 394, 59 N.E. 2d 671 (1945) (property rezoned from 
single-family to apartment use); Burkholder v. Sterling, 381 Ill. 564, 46 N.E. 2d 45 (1945) (from 
residential to commercial use); Zadworny v. Chicago, 380 Ill. 470, 44 N.E. 2d 426 (1942) (from 
apartment to commercial use); Avery v. LaGrange, 381 Ill. 432, 45 N.E. 2d 647 (1942) (from 
single-family to multiple-family use); Morgan v. Chicago, 370 II]. 347, 18 N.E. 2d 872 (1938) 
(from residential to commercial use). 

Zoning ordinances generally divide the community into five or more use districts. The 
basic divisions (which in many communities are further refined) are: single family residential, 
two-family or apartment house, commercial, and industrial. Oak Park, Ill., Zoning Ord. (1937) 
§§ 35.930-35.933. In some municipalities there are as many as nine use districts. Chicago 
Mun. Code (Hodes, 1939) §§ 194A-4. 


5 Amortization of Property Uses Not Conforming to Zoning Regulations, 9 Univ. Chi. L. 
Rev. 477 (1942); Address of Hugh Young, Chief Engineer, Clone Planning Com’n, before 
Nat’l Society of Civil Engineers, New York City (Jan. 21, 1937); Bartholomew, The Zoning of 
Illinois Municipalities, 17 Ill. Mun. Rev. 221 (1938). 

6 There has been “‘a shift of emphasis as to the purpose of zoning, from one of effectuating 
the planned development of a community to one of attempting to protect property values by 
preventing harmful intrusions into residential neighborhoods and of seeking to lend an area 
of special value to areas zoned for commercial and industrial use.” Walker, The Planning 
Function in Urban Government 23 (1941). 


7It is not suggested that changed conditions in the municipality or improper zoning in the 
first place may not justify the reclassification of property to a less restricted use. It does 
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zoning ordinance before the Illinois Supreme Court must assume the 
heavy burden of demonstrating that its regulations differ from the great 
majority of the zoning ordinances which the Court has scrutinized. 

This record of antipathy should be of considerable importance to many 
people. It must affect the actions of municipal planning authorities who 
draw up the ordinances.’ The decisions of administrative agencies, such 
as local boards of zoning appeal’ and of the municipal councils,*® will in- 
evitably be tempered by the knowledge that the highest court in the state 
has, more frequently than not, frowned upon their efforts. The apparent 
view of the Court is of some concern to the judges of the Circuit and Supe- 
rior Courts who bear the initial judicial brunt of the legal attacks upon 
this phase of urban planning. 


Today, this poor record is especially disturbing for two reasons. First, 
the end of the war has prompted many Illinois communities completely 
to rewrite their ordinances and reshape their zoning maps. This has been 
done with great effort and, in many instances, at considerable expense 
and under the direction of highly skilled professional urban planners.™ 
The resident in his capacity as taxpayer has a considerable investment in 
the ordinance. The second reason why this problem may cause nervous- 
ness, at least among municipal officials and zoning experts, lies in a recent 


appear significant, however, that in five of the six cases where the city has sought to lower the 
use restrictions on a particular piece of land over the protest of neighboring property owners 
the Supreme Court of Illinois has sustained the municipality while in those cases where the 
municipality has sought to defend a more restricted classification the Court has, in eighteen 
out of twenty-three cases, held against the city. Kennedy v. Evanston, 348 Ill. 426, 181 N.E. 
312 (1932), is the only case where the Court held that an amendment lowering the use classifi- 
cation was illegal. 


® Note 6s infra. 9 Note 66 infra. 


% In recent years the more common practice has been to place greater responsibility for the 
administration of the zoning ordinance in the city council and to restrict the power of the local 
board of appeals to grant variations to the zoning map. Chicago Mun. Code (Hodes, 1939) 
§ 194A-22. This shift has been partly due to an uncertainty as to the legal authority of boards 
of appeal. Cf. Welton v. Hamilton, 344 Ill. 82, 176 N.E. 333 (1931). A major reason for placing 
more authority in the city council has been the belief on the part of planning experts that 
boards of appeal had been too generous in granting use variations. Thus, it was believed that 
Pid. apeticatbusine. oars ay ap tens cong bie de olrarerapred smarty Amatyp 4 
council the zoning map would not be subject to so many indiscriminate changes. In theory, at 
least, an amendment should be for the benefit of the entire community; a variation, however, 
is granted where a property owner shows “particular hardship.” Amortization of Property 
Uses Not Conforming to Zoning Regulations, 9 Univ. Chi. L. Rev. 477, 495 n. 99 (1942). 


™ Highland Park Zoning Ordinance (Draft, June, ee eearner emaendi org 
ates, St. Louis, Missouri. The Zoning Commission of Oak Park, Ill., is presently considering a 
comprehensive urban plan drafted by the same organization. In the past three years Morton 
Grove and Lincolnwood, Illinois completely revised their municipal zoning ordinances. Chicago 
revised its zoning map in 1942. In a related field see Preliminary Report of Planning Survey, 
Clarendon Hills, Illinois, McFudzean, Everly, Rose & Associates (Jan. 1947). 
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amendment to the Illinois Zoning Act. In 1943 the legislature passed an 
amendment to the Act by the terms of which municipalities may provide 
‘ for the gradual elimination of uses which do not conform to the regulations 
of the district in which they are located.” In effect, such an ordinance 
would mean that a municipality could, after a reasonable period of years, 
order the owner of a grocery store or a beauty parlor which was located in 
an area zoned for residential use to cease using the property for anything 
but residential purposes." And this without compensation."* This law, and 
any ordinance enacted thereunder, will face ticklish constitutional ques- 
tions which unquestionably will eventually be debated before the United 
States Supreme Court.’ The attitude of the Illinois Supreme Court as 
illustrated by the record in zoning cases does not make for sanguine hopes 
as to the fate of this new provision. 

It is suggested then that the history of the judicial attitude toward 
zoning in Illinois calls for some analysis. In an earlier article the flaws of 


1 “The powers conferred by this article shall not be exercised so as to deprive the owners 
of any existing property of its use or maintenance for the purpose to which it is then lawfully 
devoted, but provisions may be made for the gradual elimination of uses, buildings and struc- 
tures which are incompatible with the character of the districts in which they are made or 
located, including, without being limited thereto, provisions (a) for the elimination of such 
uses of unimproved lands or lot areas when the existing rights of the persons in possession 
thereof are terminated or when the uses to which they are devoted are discontinued; (b) for 
the elimination of uses to which such buildings and structures are devoted, if they are adaptable 
for permitted uses; and (c) for the elimination of such buildings and structures when they are 
destroyed or damaged in major part, or when they have reached the age fixed by the corporate 
authorities of the municipality as the normal useful life of such buildings or structures.” Ill. 
Rev. Stat. (1945) c. 24 § 73-1. The large majority of Illinois ordinances now provide that 
existing non-conforming uses may continue except where partially destroyed, or where “‘dis- 
continued for a certain period of time.” Cf. Douglas v. Melrose Park, 389 Ill. 98, 58 N.E. 2d 
864 (1945). All ordinances restrict additions to non-conforming uses. This provision has been 
held valid. Mercer Lumber Co. v. Glencoe, 390 Ill. 138, 60 N.E. 2d 913 (1945). 


3 The Chicago ordinance provides that alJ non-conforming uses shall be discontinued 
“upon transfer of ownership or termination of the existing lease, as the case may be, of the 
person in possession as owner or lessee of the property devoted to such non-conforming use on 
the effective date of this ordinance, unless then maintained in a building designed for such 
non-conforming use ” In such event the ordinance provides for an “amortization” pe- 
riod of from fifty to one hundred years depending upon the type of construction of the building. 
Chicago Mun. Code (Hodes, 1939), § 194 A-20. Provisions for gradual elimination of the non- 
conforming use have been incorporated into the zoning ordinances of Lincolnwood and Morton 
Grove, Illinois. See also Highland Park Proposed Zoning Ord., Bartholomew & Associates 
(June, 1946), art. XIV. 


4 The use of the power of eminent domain for this purpose has never been seriously advo- 
cated. Walker, op. cit. supra note 4 at 99; cf. State ex rel Twin City Bldg. & Investment Co. v. 
Houghton, 144 Minn. 1, 174 N.W. 885 (1919). 


*s For a discussion of the constitutional and practical problems raised by such a provision 
see Amortization of Property Uses Not Conforming to Zoning Regulations, 9 Univ. Chi. L. 
Rev. 477, 482-86 (1942); Noel, Retroactive Zoning and Nuisances, 41 Col. L. Rev. 457 (1941); 
Fratcher, Constitutional Law-Zoning Ordinances Prohibiting Repair of Existing Structures, 
35 Mich. L. Rev. 642 (1942): Retroactive Zoning Ordinances, 39 Yale L. J. 735, 737 (193°): 
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zoning as it has been practiced in Illinois were set out in detail."* There is 
abundant evidence that zoning has not always been a carefully planned 
program designed for the benefit of the entire community. The examples 
of gross overzoning for commercial uses, the indiscriminate granting of 
use variations and the careless “spot”’ amendment to the zoning map have 
been recorded.*? It is only a half truth, nevertheless, to say that zoning has 
been cursed by politics. The boards of appeal who frequently have author- 
ity to grant variations in the use to which property is put are generally 
made up of citizens who are property owners themselves (or real estate 
agents)"* and they are not eager to be too harsh on their neighbors who 
may become irked by the zoning restrictions. . 

Bluntly, the record of Illinois zoning is not one that would inspire any 
court to place great faith in its preventive, and, much less, its curative 
powers over the serious ills with which urban land development is af- 
flicted.*9 

II 


Granted, then, that responsibility for the indifferent to bad record can- 
not be passed off to an arbitrary judicial attitude. Nevertheless, it could 
be hoped that the Court would take the opportunity to clearly (and, per- 
haps, with understandable irritation) state what it believed to be the 
measure of valid municipal zoning.” 


6 Amortization of Property Uses Not Conforming to Zoning Regulations, 9 Univ. Chi. L. 
Rev. 477, 489-96 (1942). 


17 Thid. 


18 “The disproportionate number of realtors is due primarily to their avowed special interest 


in zoning and consequent pressure fur representation from local realty boards.” Walker, op. 
cit. supra note 6, at 151. 


9 In further explanation of zoning’s poor record in the courts, the briefs and records pre- 
sented by attorneys in many of these cases reveal a failure to sustain the burden of proving the 
value of zoning to the healthy growth of the community. Municipalities have frequently re- 
sorted to arguing with complainants over the relative value of land if zoned for commercial 
rather than residential use, a hopeless debate in which the municipalities have usually come 
out the loser. See Abstract of Record, Harmon v. Peoria, 373 Ill. 594, 27 N.E. 2d 525 (1940); 
Abstract of Record, People ex rel. Kirby v. Rockford, 363 Ill. 531, 2 N.E. 2d 842 (1936). 
In a few cases cities have called in authorities on municipal planning to assist with the record. 
Evanston Best & Co. v. Goodman, 369 Ill. 207, 16 N.E. 2d 131 (1938); Reschke v. Winnetka, 
363 Ill. 478, 2 N.E. ad 718 (1936). The failure to make use of non-legal materials recalls the 
practice of attorneys vainly defending state minimum wage laws prior to Louis Brandeis’ 
successful use of economic and social statistics in his briefs in Muller v. Oregon, 208 U.S. 412 
(1908). Mason, Brandeis, A Free Man’s Life 252 (1946). 


2° The unsatisfactory record is partly due to some very weak cases which have been per- 
mitted to reach the Court. The friction developed by intracommunal quarrels has prompted 
stubbornness where, to the observer acquainted only with the record and not with the multi- 
tude of extra-legal facts and local prejudices, compromise seemed in order. 2700 Irving Park 
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What legal standards, if any, has the Supreme Court of Illinois estab- 
lished? If zoning is to mend its ways may it look to the decisions for guid- 
ance? Are there certain facts which, reappearing in “sympathetic’’ deci- 
sions and being absent in opinions in which ordinances have been invali- 
dated, give a clue to valid urban planning? Or, if the sequence of facts is 
ambiguous and confused, has the Court worked out certain principles 
which may serve as monuments? 

Parenthetically, it should be noted that it is difficult to find any clear 
pattern in the type of zoning case which the Court has passed upon. In 

i-~~—eight cases the property owner wanted to erect a gas station in an area 
zoned residential.” In five, a homeowner wished to convert his one-family 
residence to a two- or multiple-family dwelling.” In three cases the quarrel 
was over the right to build apartments in areas originally zoned for single- 
family residential use.* Eight cases involved small commercial encroach- 
ments into residential areas;4 in only one was a sizable manufacturing 
establishment involved.** A school” and a trailer*’ were in dispute in the 
remaining cases. The only conclusion at this point is the expected: there 
has been nothing dramatic in the contest between property owners and 


Building Corp. v. Chicago, 395 Ill. 138, 69 N.E. 2d 827 (1946); Catholic Bishop of Chicago v. 
Kingery, 371 Ill. 257, 20 N.E. 2d 583 (1939). Once removed from their immediate community 
context these cases become merely precedents which threaten more reasonable efforts to pro- 
tect the zoning ordinance. 


* Neef v. Springfield, 380 Ill. 275, 43 N.E. 2d 947 (1942); Morgan v. Chicago, 370 Ill. 347, 
18 N.E. 2d 872 (1938); Rothschild v. Hussey, 364 Ill. 557, 5 N.E. 2d 92 (1936); State Bank & 
Trust Co. v. Wilmette, 358 Ill. 311, 193 N.E. 131 (1934); People ex rel. Lind v. Rockford, 
354 Ill. 377, 188 N.E. 446 (1933); Tews v. Woolhiser, 352 Ill. 212, 185 N.E. 827 (1933); 
People ex rel. Deitenbeck v. Oak Park, 331 Ill. 406, 163 N.E. 445 (1928); Western Springs v. 
Bernhagen, 326 Ill. 100, 156 N.E. 753 (1927). 


* DeBartolo v. Oak Park, 396 Ill. 404, 71 N.E. 2d 693 (1947); Avery v. LaGrange, 381 Ill. 
432, 45 N.E. 2d 647 (1942); Anderman v. Chicago, 379 Ill. 236, 40 N.E. 2d 51 (1942); Harmon 
i ee 373 Ill. 594, 27 N.E. 2d 525 (1940); Merrill v. Wheaton, 356 Ill. 457, t90 N.E. 918 

1934). 

23 People ex rel. Miller v. Gill, 389 Ill. 394, 59 N.E. 2d 671 (1945); Kennedy v. Evanston, 

348 Ill. 426, 181 N.E. 312 (1932); Minkus v. Pond, 326 Ill. 467, 158 N.E. 121 (1927). 


*4 Burkholder v. Sterling, 381 Ill. 564, 46 N.E. ad 45 (1943) (type of commercial use not 
specified); Zadworny v. Chicago, 380 Ill. 470, 44 N.E. 2d 426 (1942) (motion picture theatre); 
Taylor v. Glencoe, 372 Ill. 507, 25 N.E. 2d 62 (1939) (unspecified commercial use); Johnson v. 
Villa Park, 370 Ill. 272, 18 N.E. 2d 887 (1938) (undertaking parlor); Evanston Best & Co. v. 
Goodman, 369 Ill. 207, 16 N.E. 2d 131 (1938) (retail dry goods store); Reschke v. Winnetka, 
363 Ill. 478, 2 N.E. ad 718 (1936) (storage of building materials); Ehrlich v. Wilmette, 361 Ill. 
213, 197 N.E. 567 (1935) (unspecified); Forbes v. Hubbard, 348 Ill. 166, 180 N.E. 767 (1932) 
(two-story brick building). 


*5S 2700 Irving Park Building Corp. v. Chicago, 395 Ill. 138, 69 N.E. ad 827 (1946). 
** Catholic Bishop v. Kingery, 371 Ill. 257, 20 N.E. 2d 583 (1939). 
*7 LaGrange v. Leitch, 377 Ill. 99, 35 N.E. 2d 346 (1942). 
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municipalities since the early days when zoning’s constitutionality was 
being challenged.** The private interests have been those of the “average 
citizen” who is annoyed over what he believes to be a silly restriction 
upon his inalienable rights. No industrial goliath has moved into the legal 
arena to challenge zoning. This has, of course, made the battle a little 
more difficult for zoning’s proponents. 

If the source of the cases turns up little in the way of a clue, the search 
for a pattern of facts is equally discouraging. A few examples of fact situa- 
tions common to nearly all zoning cases will illustrate the uncertainty. 

The ordinance caused a considerable loss in the value of the property in 
question. 

The most consistent weapon that has been employed in suits challeng- 
ing the validity of zoning ordinances has been the contention that by zon- 
ing land for residential use it affects a loss of property value to the owner 
who envisions his land as the site of a commercial enterprise. This charge 
has been used with considerable effect in a number of cases. In People 
ex rel. Lind v. City of Rockford,”® a permit to build a gas station was denied 
by the city because the property was zoned for residential purposes. In 
ruling that the ordinance as applied to this property had no relation to the 
“public health, safety, welfare, and morals” and thus was unconstitutional, 
the Court said: 

There is ample evidence in the record to justify a finding that the lots involved in 
this litigation are worth as little as $600 each for residence purposes . . . . while on the 
other hand, the evidence would justify a finding that for business purposes the lots 
would be worth as much as $8,000 each.2® ) 4 

In State Bank and Trust Co. v. Wilmette™ the Court, in holding an ordi- 
nance invalid in conformity with the protest of a property owner who 
wished to erect a gas station in a residential area, observed that “‘to en- 
force the zoning ordinance would depreciate the property in question from 
$200 per front foot to $50.” Indeed, in almost every case in which an 
ordinance has been held invalid the Court has stressed the loss in property 
value.33 

“The United States Supreme Court upheld zoning against attack on constitutional 
grounds in Euclid v. Amber Realty Co., 272 U.S. 365 (1926). 

* 354 Ill. 377, 188 N.E. 446 (1933). 
waa -, at 379 and 447. Cf. People ex rel. Kirby v. Rockford, 363 Ill. 311, 2 N.E. ad 842 

# 358 Ill. 311, 193 N.E. 131 (1934). 3 Thid., at 325 and 136. 


_ See, for example, Taylor v. Glencoe, 372 Ill. 507, 512, 25 N.E. 2d 62, 65 (1939) (three 
times more valuable for commercial than residential use); Reschke v. Winnetka, 363 Lil. 478, 
2N.E. 2d 718 (1936) (worth $30 for residential, $125 for commercial use). 
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Since it is apparent that “expert’’ estimates as to decline in “value” are 
possible in almost every case where the use of property is restricted, the 
above cases suggest that the position of the municipality is hopeless. Asa 
matter of fact, the situation, while not hopeless, is confused. In Evanston 
Best & Co., Inc. v. Goodman* petitioner asked the city of Evanston for a 
permit to construct a retail store in an area zoned for apartment use. The 
property was located on the edge of the principal business district and on 
a heavily traveled thoroughfare. The Court sustained the action of the 
city and held the ordinance as applied to petitioner’s property to be a valid 
exercise of the police power. The Court said: 

Petitioner emphasizes the fact that its property would be far more valuable if zoned 


for commercial purposes, but this fact exists in every case where the intensity with 
which property may be used is restricted by zoning laws. 


In the more recent case of Neef v. Springfield the Court accepted evi- 
dence that certain property was worth $3,500 for commercial use and only 
$1,200 for residential purposes. The ordinance, however, was held 
valid. In so far as the “loss-in-value” argument was concerned the Court 
stated what would appear to be applicable in many cases: 


. . .. to permit appellants’ lots to gain in value it is necessary for the entire neighbor- 
hood to lose and the city to suffer by the resulting loss in taxable value. The prevention 
of such a loss by the city is one of the specific purposes for which the zoning power is 
granted, and it is directly related to the public welfare. On this ground alone we think 
the ordinance should be sustained.37 


The property in dispute is near land which is devoted to non-conforming 
uses or is on the periphery of the more restricted use district. 

One of the most troublesome problems which faces the planners and ad- 
ministrators of zoning ordinances is where to draw the boundary lines of 
use districts. The haphazard growth of our cities and villages has resulted 
in an interlarding of strips of residential areas with stores, gas stations, 
and even heavy industrial properties. To superimpose a use map upon an 
established urban area must inevitably result in creating large numbers of 
non-conforming uses and, in many cases, in establishing dividing lines be- 
tween use districts which will offend those who own property on or near 
the border line. In many of the cases property owners who contest the 
ordinance underscore the apparent disparity between their restricted 
rights and the freedom of their neighbors who either operate a non-con- 
forming use or are in a neighboring area zoned for a less restricted use. 


34 369 Ill. 207, 16 N.E. 2d 131 (1938). 36 380 Ill. 275, 43 N.E. 2d 947 (1942). 
38 Thid., at 211 and 133. 3 Ibid., at 280-81 and 950. 
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The resolution of this problem would seem to rest primarily with the 
municipal planners and administrators. This was the opinion of the Court 
in the Neef case. There the owner of property located on a through boule- 
vard wanted to erect a gas station. The area was zoned exclusively for resi- 
dential purposes. The evidence tended to establish that the land in the im- 
mediate area was devoted to mixed residential and commercial uses. Pri- 
vate homes appeared in close proximity to a souvenir shop, a grocery store, 
and a lunch stand. The local board of appeals recommended to the city 
council that the property be rezoned to permit the construction of a gas 
station. This the council refused to do. The petitioner then sought to en- 
join the city from enforcing the ordinance. Although the master in 
chancery recommended that the writ issue, the chancellor dismissed the 
bill. In sustaining the decision of the lower court the Court laid down the 
following rule: 

Appellants’ contention that it is unreasonable to allow their neighbors’ property a 
commercial classification, and deny the same classification of their property cannot be 
sustained. This argument would lead to the conclusion that the next adjoining lot in 
the north would then, by the same logic, become entitled to commercial classification, 
and so on until the entire neighborhood was reclassified and commercialized 
problem of whether . . . . [appellants’ lot] is to be characterized by the residential area ad- 
joining it on the north and facing it on the west and south or by the commercial area adjoin- 
ing it on the east is certainly debatable and one to be answered by the city council and not by 
this court so long as the city acts within its powers.** 

This was not a new doctrine. In 1932 the Court had recognized that 
“the very nature of the zoning ordinance requires that certain desir- 
able neighborhoods adjoin others less desirable.’’*® In 1935, however, a 
property owner sought an injunction against the enforcement of the 
zoning ordinance by the village of Wilmette.’ His property which was 
zoned residential was on the edge of a small neighborhood shopping dis- 
trict. A suburban electric railway terminus was nearby. Apartments and 
one-family residences adjoined his property on two sides. Beyond the 
small shopping district the area was almost exclusively devoted to resi- 
dential use. This time the master reported in favor of the village but the 
chancellor issued the injunction. The Court sustained the chancellor with 
these words: 

Here appellee’s property is not characterized by the residence area lying west and 
south, but rather by the business district to the north and the commercial and indus- 
trial property across the street and by the use of the street as a business street. 

3 Thid., at 282-83 and 951 (italics added). 

3° Kennedy v. Evanston, 348 Ill. 426, 433, 181 N.E. 312, 314 (1932). 

# Ehrlich v. Wilmette, 361 Ill. 213, 197 N.E. 567 (1935). # Ibid., at 225 and 572. 
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In an earlier case the Court had invalidated a zoning ordinance with this 
comment: 

There being another gasoline filling station and other service stations and garages 
located and in operation within the same area as appellant’s property, little could be 
said in support of the ordinance as being for the benefit of the public health, morals, 
safety or welfare.“ 


One should not assume that the Neef case has upset the views expressed 
in these earlier cases. Remarks similar to those quoted are stil] to be found 
in the later cases.* 

The owner purchased the property after the ordinance was in existence and 
thus had at least constructive notice of the restriction upon the use of his land. 

It has been the belief of some municipal officials that successful attacks 
upon zoning ordinances would diminish as property changed hands and an 
increasing number of grantees took title to property after it had been 
zoned. It was hoped that by application of a rule of constructive notice 
the purchasers of land the use of which was restricted would be estopped 
from challenging the validity of the ordinance. That there was some legal 
foundation for this theory was suggested by the Court in the Evanston 
Best & Co. case: 

Petitioner was well aware of the restriction upon the use of the property in this dis- 


trict when it purchased the lot in question and the evidence it has produced in this 
case raises questions which, at most, are debatable.“ 


In 1936 the Court observed in Rothschild v. Hussey,* that the petitioner 
had purchased the property after the ordinance was passed: 
At the time this suit was begun [the ordinance] . . . . had been in force for nearly 


ten years and real estate was purchased and many improvements made in reliance upon 
its restricted classifications. 


Nine years earlier the Court had dismissed a bill for injunctive relief 
against a city, stating: 


Appellant bought his property after the zoning commission had been appointed and 
after most of the territory had been surveyed.‘7 


# People ex rel. Deitenbeck v. Oak Park, 331 Ill. 406, 412, 163 N.E. 445, 447-48 (1928). 


« “Tn ascertaining whether the application of the zoning ordinance to plaintiffs’ property 
transcends constitutional guarantees the character of the property in the immediate neighbor- 
hood, in contradistinction to the character of [the district] as a whole, requires consideration.” 
Harmon v. Peoria, 373 Ill. 594, 601, 27 N.E. ad 525, 528 (1940). 


44 369 Ill. 207, 211-12, 16 N.E. ad 131, 133 (1938). 

48 364 Ill. 557, 5 N.E. 2d 92 (1936). 

# Thid., at 560 and 93. 

47 Western Springs v. Bernhagen, 326 Ill. 100, 103, 156 N.E. 753, 754 (1927). 
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Yet in 1932 the Court, in Forbes v. Hubbard," in reply to the defense that 
the property had been purchased after the ordinance had been passed, 
stated flatly: 
We know of no rule of law that creates an estoppel against attack by such purchaser 
on the validity of a zoning ordinance.‘ 
In 1940 this statement was cited with approval in Harmon v. City of 
Peoria.” . 
Closely related to the above problems is the question, in cases where a 
property owner seeks to have his property reclassified from residential to 
commercial, whether it is a significant fact that there already is in the 
urban area large tracts of land available for commercial development. 
Again, the answer apparently is sometimes yes and sometimes no.* 


Ii 


If the Court has failed to indicate clearly what facts are significant in 
determining the validity or invalidity of a zoning regulation, the state- 
ments of principle which appear in the cases are no mdre edifying.” One 
can find only general propositions satisfactory to city or property owner, 
depending upon which cases are cited. Thus, in those cases where the 


Court has sustained the ordinance, one invariably finds a statement close- 
ly approximating the following: 

The power of a city or village to adopt comprehensive zoning laws is based upon the 
police power, and their prohibitive restrictions are valid if they bear o reasonable rela- 
tion to the public comfort, morals, safety and general welfare 
held that these relative factors are determinative regardless that here and there some individ- 
ual may suffer an invasion of his property.53 


# 348 Ill. 166, 180 N.E. 767 (1932). 
# Tbid., at 175 and 771. 
5° 373 Ill. 594, 602, 27 N.E. ad 525, 529 (1940). 


5 Compare Forbes v. Hubbard, 348 Ill. 166, 181-82, 180 N.E. 767, 773 (1932) with Kennedy 
. Evanston, 348 Ill. 426, 433, 181 N.E. 312, 314 (1932). 


® There is one point on which there appears to be no room for debate: the Illinois Supreme 
Court does not believe that an ordinance which excludes two-family dwellings from residential 
areas in which boarding houses, golf courses, schools and farms are permitted is a reasonable 
exercise of the police power. Anderman v. Chicago, 379 Ill. 236, 40 N.E. 2d 51 (1942); Harmon 
v. Peoria, 373 Ill. 594, 27 N.E. 2d 525 (1940); Merrill v. Wheaton, 356 Ill. 457, 190 N.E. 
918 (1934). But cf. DeBartolo v. Oak Park, 396 Ill. 404, 71 N.E. 2d 693 (1947). 

Since many Illinois zoning ordinances permit such uses in areas where two-family 
are forbidden, the serious problem of protecting single-family areas from invasion by two-family 
dwellings will not be easily solved. 


53 Rothschild v. Hussey, 364 Ill. 557, 559, 5 N.E. 2d 92, 93 (1936) (italics added). 
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In the more frequent cases where the ordinance has been invalidated the 
following frequently repeated rule neutralizes if it does not impliedly con- 
tradict the above: 


If a restrictive ordinance bears no real and substantial relation to the preservation of 
the public health, safety or welfare, but is, in fact, a capricious invasion of property 
rights, then such an ordinance becomes invalid and cannot be suslained.54 


The most serious issue, however, on which it would be hoped that a 
clear rule would be established is the scope of the Court’s review of each 
zoning case and the extent to which each ordinance will be given the bene- 
fit of any doubt. The following statement made in Morgan v. Chicago® 
would appear to represent a sound willingness to give considerable free- 
dom to the discretion of the administrative or legislative body responsible 
for the ordinance: 

It is primarily the province of the municipal body to which the zoning function is 
committed, to draw the line of demarcation as to the use and purpose to which prop- 
erty shall be assigned or placed, and it is neither the province nor the duty of courts to 
interfere with the discretion with which such bodies are vested, in the absence of a 
clear showing of an abuse of that discretion Whether the action of the city coun- 
cil in passing the variation ordinance was an unreasonable, arbitrary or unequal exercise 
of power may be fairly debatable. Yet in such instances we have established the rule 
that this court will not substitute its judgment for that of the legislative body charged 
with the primary duty and responsibility of determining the question 


Has the Court established such a rule? In Reschke v. Village of Win- 
netka,5" the Court held an ordinance invalid because it prevented the use 
of a lot for commercial purposes. Zoning experts Harland Bartholomew 
and Jacob L. Crane testified for the village. On the other side, real estate 
experts said that the property was worth $125 a foot for commercial pur- 
poses but only $30 a foot for residential use. Though located on a through 
highway and close to some small business enterprises, the tract also ad- 
joined residential property. Before reaching its decision the Court re- 
iterated that “‘if the restrictions [imposed by the ordinance] are considered 
either doubtful or fairly debatable, courts should not substitute their judg- 
ment for that of the legislative body of the particular municipality.”* 


84 Taylor v. Glencoe, 372 Ill. 507, 510-11, 25 N.E. 2d 62, 65 (1939) (italics added). 
55 370 Ill. 347, 18 N.E. 2d 872 (1938). 


56 Thid., at 350 and 873. “It must be emphasized at the outset that this court is not a zoning 
commission. All questions concerning the wisdom or desirability of particular restrictions in a 
zoning ordinance must be addressed to the legislative bodies specifically created to determine 
them.” Evanston Best & Co. v. Goodman, 369 Ill. 207, 209, 16 N.E. 2d 131, 132 (1938). 

57 363 Ill. 478, 2 N.E. 2d 718 (1936). 


58 Thid., at 485 and 721. 
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The reasonableness of this ordinance would seem to have been, at the very 
least, debatable. The local zoning board of appeals and the city council 
had refused to change the ordinance; in this opinion they had been sus- 
tained by the master and the lower court. The Court, nevertheless, con- 
cluded that the ordinance was unreasonable beyond all debate and thus 
invalid. 

In 1934 the Court held invalid an ordinance of Wheaton, Illinois, which 
restrained a property owner from remodeling his single-family residence 
into a two-family dwelling.*® In this case the administrative agency, the 
city council, and the chancellor had found the ordinance a reasonable ex- 
ercise of the police power. 

When, in 1940, the Court again held that the unreasonableness of a 
zoning ordinance was not debatable, although the city council, the master 
in chancery and the chancellor had thought it reasonable,®° Justice Wil- 
son, dissenting, was constrained to observe: 

Although this court has recently proclaimed that it is not a zoning commission and 
that all questions with respect to the wisdom or desirability of particular zoning re- 
strictions must be addressed to the legislative bodies specifically created to determine 


them .... it is manifest that the decision in the case at bar is a departure from this 
sound and salutary rule. 


Justice Wilson could, indeed, have quoted the words of the Court in 
Morgan v. City of Chicago: 

....@ decision of this case depends primarily on the facts, and these have been passed 
upon by five different agencies created for that purpose: First by the board of appeals; 
second, by the subcommittee of the city council; third, by the city council itself; 
fourth, by the master in chancery; and fifth, by the chancellor. 


The only possible conclusion is that, although the Court early spelled 
out the orthodox rule of statutory construction that “the presumption is 
in favor of the validity of a zoning or other ordinance adopted pursuant 
to a legislative grant,’ the result of the cases appears to require the 
municipality to show “affirmatively and clearly” its reasonableness. 

The legal status of zoning in Illinois is in complete confusion and this de- 
spite the fact that its constitutionality was recognized twenty-two years 
ago. No professional city planner can confidently advise a municipality 
whether any portion of the zoning map will stand up under legal attack. 


%® Merrill v. Wheaton, 356 Ill. 457, 190 N.E. 918 (1934). 

* Taylor v. Glencoe, 372 Ill. 507, 25 N.E. 2d 62 (1939). 

* Tbid., at 513 and 67. 

© 370 Ill. 347, 350-51, 18 N.E. ad 872, 873 (1938). 

“ Rothschild v. Hussey, 364 Ill. 557, 559, 5 N.E. 2d 92, 93 (1936). 
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No city attorney can prepare his case with the confidence that the facts 
are favorable or that the rules set down by the Court in earlier cases point 
in a favorable direction. Equally important, in many instances it is diffi- 
cult for an attorney or city planner to counsel the municipality that a 
particular issue is better compromised than contested. 

It should be again emphasized that the blame for this confusion should 
not be placed on the Court. The inconsistency and lack of sympathy dis- 
played by the cases is attributable in great part to the complete inade- 
quacy of zoning as it has, by and large, been practiced in this state. There 
is some evidence, however, that progress is being made in the direction 
of improving the administration of this phase of urban planning.” 


IV 


At this time it may thus be worthwhile to suggest a few standards which 
might be used to measure the validity of zoning ordinances in order that 
the hoped-for improvement in zoning practice may be met by a fresh 
judicial approach. 

Far greater significance should be given to the procedural due process 
which the complaining property owner has obtained. This should be of 
particular importance in those cases where the ordinance has been sus- 
tained by agencies further down the judicial ladder. If it can be clearly 
demonstrated 1) that the original zoning map was established only after 
adequate hearings® and 2) that the complainant has been given a complete 


%4 In 1940 Evanston, Illinois restored large areas to residential use. In 1942 Chicago revised 
its zoning map adding large areas to residential use and cutting down some of the property 
zoned but not used for commercial use. See also note 11 supra. It is too early, however, to 
state that there has been any permanent improvement in the day-to-day administration of 
zoning ordinances. 

6s Section 2 of the state enabling act provides for the creation of a zoning commission by the 
ee Or eee nee ees ener ee amen 

” After the of a tentative report and a proposed zoning ordinance 
Gorautadhsheneotetanhioteal snendan sak abeemes enemies ental: 
tunity to be heard.” Notice of the hearing must be given by publication at least fifteen days in 
advance of the meeting “in a newspaper of general circulation in the municipality.” The notice 
una siete ip ne Send ae Sa SE Seer ot Seeee whone, Seurin tes BerePeT 
ordinance will be available for inspection. The commission must report to the “‘corporate au- 
thorities” and submit to them a copy of the proposed ordinance within thirty days following 
the hearings. The authorities may enact the ordinance “with or without change or may refer 
it back to the commission for further consideration.” 

Under this section one series of public hearings is mandatory and two are possible before the 
ordinance is enacted. Ill. Rev. Stat. (1945) c. 24 § 73-2. On one or two occasions the court has 
taken notice of the importance of these preliminary hearings. State Bank and Trust Co. v. 
Wilmette, 358 Ill. 311, 318, 193 N.E. 131, 133 (1934); Western Springs v. Bernhagen, 326 Ill. 
100, a 156 N.E. 753, 754 (1927). 

that the zoning commission “shall cease to exist upon the adoption of the 

y vetinase” Section 2 may anticipate practical necessities in smaller communities but it 
also mirrors the general eee ny ee ee ee 
frequently is the history of zoning ordinances. 
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hearing on his request for an amendment or a variation to the zoning map 
before the city council or the board of appeals, then the municipality’s 
case should be recognized as strong.® It is extremely difficult for a court of 
last resort to do an adequate job of analyzing the substantive merits of a 
city-wide zoning ordinance as it applies to one piece of land. A good ordi- 
nance can only be drawn with a view to the future needs as well as the 
present condition of the municipality ;*’ a good ordinance must consider 
each piece of property as an integral part of the entire community, not as 
an isolated bit of land. Yet when a case comes before the Supreme Court 
it is almost impossible to view the issues in this perspective. What the 
Court sees is a small plot of land, independent of the rest of the urban area 
and unrelated to any future development. Only the Court, however, can 
fairly determine whether the objector has received a fair airing of his 
complaint. If the municipality can establish this—and in not a few in- 
stances there has been serious doubt that a fair or adequate hearing has 
been given“—then the circumstances should be extreme to justify a re- 
versal of the opinion of the legislative or administrative body.” 

The phrase “extreme circumstances” suggests the second factor which 
should be considered by the Court: the presence of political or neighbor- 
hood pressures which have distorted the purpose of the ordinance. There 


are examples in the cases. The refusal to permit a parochial school to be 
built in an area where public schools are permitted,” and the granting of 
an amendment for the purpose of allowing a sixty-story building to be 

“ Under Section 3 of the Act the city council or board of trustees may provide for the 


required to reverse the order of such administrative officer or to decide “in favor of the ap- 
plicant any matter upon which it is required to pass under such an ordinance or to effect any 
variation in the ordinance, or to recommend any variation or modification in the ordinance of 
the corporate ebtharities.” Under Section 4 ef the Act the ordiaadis shay provide thet dither 
the board of appeals or the city council may grant variances to the regulations. No variation 
may be granted except after a public hearing before the board of appeals of which there must 
be a fifteen-day published notice. Every change whether in the form of a variation by the board 
of appeals or by ordinance after a hearing before the board must be accompanied by “‘a finding 
of fact specifying the reason for making the variation.” 

Section 5 of the act establishes the procedure for an appeal by a complainant from the order 
of an administrative officer to the board. 

‘7 See Mercer Lumber Co. v. Glencoe, 390 Ill. 138, 145, 60 N.E. ad 913, 917 (1945). 

“ See report on field study of records of hearings before zoning boards of appeals in a num- 
ber of Illinois municipalities, Amortization of Property Uses Not Conforming to Zoning Regu- =~ 
lations, 9 Univ. Chi. L. Rev. 477, 492-94 (1942). 

% The Supreme Court does not consider the board of appeals to be more than a “mfnor 
administrative body” whose report is “entitled to no more weight than the conclusions of a 
witness resting upon facts not in evidence.” Behnke v. President and Bd. of Trustees of Brook- 
field, 366 Ill. 516, 519, 9 N.E. ad 232, 233 (1937). 


7 Catholic Bishop v. Kingery, 371 Ill. 257, 20 N.E. 2d 583 (1939). 
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erected in an area limited to thirty-story structures and the repeal of this 
amendment immediately after the permit had been granted” are exam- 
ples. The Court, however, has stated in a recent zoning case that the mo- 
tives behind legislative action will not be inquired into.” In other words, 
political or neighborhood pressures behind action of a city council would 
not influence the decision as to the merits of a particular ordinance. But 
evidence of this in the record would appear to be a fair basis for attack 
upon the ordinance.’’ Indeed, the Court has taken oblique notice of poli- 
ticking with a zoning ordinance in the recent case of 2700 Irving Park 
Building Corporation v. City of Chicago.”* In 1942 the city of Chicago re- 
zoned certain properties from industrial to apartment use. The Court 
made the following comments on the motives behind the amendment: 
The witness Ross [a former alderman] testified that his purpose in promoting the 
1942 amendment, rezoning the west 125 feet of the 53-acre tract to apartment use, was 
a temporary restriction of the use of the whole tract with the idea that eventually the 
entire tract would be used for park purposes or, in his own words, “‘to build a wall 
around there knowing that they could not build on the inside and it would be too 
damned expensive and I wanted a park there.” Witness Gurman, who succeeded Ross, 
as alderman, expressed the same purpose; the extent to which he was willing to go in 
keeping factories out of the tract is indicated by the fact that he commenced a suit 
late in 1942 to temporarily prevent the plaintiff, among others, from making an indus- 


trial or manufacturing use of the property. This suit was discontinued as soon as the 
1943 amendment was passed, 


The Court then drew the fine line between motives of the city council and 
motives of those who “promoted” the amendments: 


As already observed it would be improper for this court to consider the motives of 
the city council in enacting the ordinances of 1942 and 1943. It is, however, pertinent 
to observe that those promoting those amendments were motivated by a desire to 
prevent the use of the property for manufacturing purposes until such time as their 
dream of a playground or a park could become a reality. Those interested in this move- 
ment included one of the city’s expert witnesses, Dobroth. These parties were not con- 


™ Michigan-Lake Building Corp. v. Hamilton, 340 Ill. 284, 172 N.E. 710 (1930). 


» “The courts cannot inquire into the factors or reasons which motivated the council in 
passing the ordinances.” 2700 Irving Park Building Corp. v. Chicago, 395 Ill. 138, 147, 69 
N.E. 2d 827, 831 (1946). 

73 Evidence of political or neighborhood pressures would tend to indicate that the action 
taken did not conform to the stated purposes of the Act: 

“To the end that adequate light, pure air, and safety from fire and other dangers may be 
secured, that the taxable value of land and buildings throughout the municipality may be 
conserved, that congestion in the public streets may be lessened or avoided, and that the public 
health, safety, comfort, morals and welfare may otherwise be promoted, the corporate au- 
thorities in each municipality have the following powers ” Til. Rev. Stat. (1945) c. 24 
§ 73-1. 


74 395 Ill. 138, 69 N.E. 2d 827 (1946). 
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cerned with having the 53-acre tract devoted to its highest and best private use; rather 
their desire was to keep it from being used at all until such time as it could be con- 


verted into a playground or a park. These facts are proper to be considered in weighing 
the testimony.’s 


The need for greater emphasis upon the procedural aspects and upon the 
absence of political or neighborhood pressures is suggested not merely by 
an appreciation of the proper function of the courts in zoning. If the Court 
were to stress these factors one might expect some improvement in the day- 
to-day administration of the ordinance. Candid judicial criticism of im- 
proper or careless administration might make it apparent that it is an ex- 
travagant waste of taxpayer’s money to draw up a careful urban plan and 
then permit it to degenerate by careless administration. The decisions of 
the Court with their emphasis upon land values and non-conforming uses 
tend to divert attention away from the serious flaws in zoning: indifferent 
or incompetent administration of what may originally have been a care- 
fully planned ordinance. 

Thirdly, it is suggested that the Court should lead the way in discount- 
ing the exaggerated emphasis which has been placed upon the relative 
value of a piece of land for commercial or residential uses. The Illinois 
statute does require that zoning ordinances give consideration to existing 
land values.” This should mean, however, land values throughout the en- 
tire urban area. As the Court has observed, to permit the use of one piece 
of land for commercial purposes may well mean the loss in value of other 
land in the neighborhood and, eventually, in the entire community.”’ Fur- 
thermore, it seems apparent that any restriction upon the use of most 
land is going to affect its marketability and thus tend to diminish its 
value. This result is inherent in zoning. Twenty years ago the Supreme 
Court of the United States held that such a loss was no constitutional ob- 
jection to zqning.” That opinion, together with the decision of the Illinois 
Supreme Court in Aurora v. Burns” should have removed the question 

8 Thid., at 150-51 and 833. 


%“Tn all ordinances passed under the authority of this article, due allowances shall be 
made for existing conditions, the conservation of property values, the direction of building 
development to the best advantage of the entire municipality and the uses to which the prop- 
erty is devoted at the time of the enactment of such an ordinance.” Ill. Rev. Stat. (1945), c. 24 
§ 73-1. 


7 Neef v. Springfield, 380 Ill. 275, 280, 43 N.E. 2d 947, 950 (1942). But see Taylor v. 
Glencoe, 372 Ill. 507, 512, 25 N.E. 2d 62, 65 (1939). 


7% In the famous Euclid case the record showed that the realty company’s land was worth 
about $10,000 an acre for industrial purposes while its value when zoned for residential use 
was about $2,500. Euclid v. Ambler Realty Co., 272 U.S. 365, 384-85 (1926). 


1 319 Ill. 84, 149 N.E. 784 (1925). 
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of value from practically all zoning cases. In all but the most extreme cases 
where restrictions have demonstrably made property useless, the decision 
as to the relative “losses” all property owners must assume for the good of 
the community should rest with the legislative body responsible for the en- 
actment of the ordinance. 

Finally, less emphasis should be placed upon the fact that the property 
which is the object of the controversy is near non-conforming uses or is on 
the edge of a particular use district. A property owner may feel ag- 
grieved if his property is restricted to residential use while in the same or 
in an adjacent block there is a beauty parlor, a corner grocery or a gas 
station. Similarly, his protest may have a reasonable color should his un- 
developed property be a block away from a commercial district. But the 
record of cases indicates that usually it is the hard cases which reach the 
courts and it is in these cases where expert judgment and local experience 
are essential that the Court should honor the decision of the legislative 
bodies. 

It thus seems necessary that less emphasis be placed upon “value” and 
upon existing non-conforming uses or district lines and that increasingly 
candid attention should be given to the actual administration of the ordi- 
nance in the case before the Court. If the Court is skeptical of zoning be- 
cause it has been subject to the pressures of politics and property owners 
or real estate associations, then it is time to criticize zoning on that basis 
rather than to stress factors which will inevitably exist even under the 
most ideally administered zoning ordinance. Evidence of an intelligently 
and carefully drawn zoning ordinance, the impartial and active adminis- 
tration of the ordinance, and proof of the relation of the particular part 
of the ordinance in question to community needs, not only today but twen- 
ty-five years from today, should be the primary considerations in determin- 
ing whether an ordinance is a reasonable exercise of the police power. 

In view of the spotty record of zoning administration the Court cannot 
be expected to initiate such a change in emphasis. A new approach must 
be taken by the communities. This means that attorneys defending the 
ordinance must be prepared to demonstrate that the complainant has 
been given a fair hearing by the administrative and legislative bodies. It 
should be a part of each defense to demonstrate that the ordinance has 
not become a pork-barrel subject to frequent amendment or variation for 
favorably situated property owners. So fortified, the defenders of the ordi- 
nance should be prepared to break down the reliance of aggrieved prop- 
erty owners upon the “value” test, and should move the contest into an 
arena where they may demonstrate the merit of zoning—as it is being 
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practiced in their community—as a means of protecting land values 
throughout the city. Finally, the municipality must be prepared to inter- 
pret “the protection of land valyes’’ in terms of proper density of popula- 
tion, the prevention of blighted areas, the elimination of traffic congestion 
and the encouragement of both residential and business growth.** 

The legal status of zoning in Illinois wil] remain an uncertain and trou- 
blesome thing until the administrators are able to give city attorneys 
a good record and those attorneys are willing to use that record as a 
means of demonstrating the important function of zoning in urban land 
development to the Court, It may be expected that when such a record is 
presented to the Supreme Court of Illinois, the good faith of the com- 
munity will be rewarded by a sympathetic clarification of the legal rules 
by which zoning is to be measured. 

%e There is a growing awareness that too frequently planning commissions in viewing zoning 
exclusively as a method of protecting residential values have actually retarded proper resi- 
dential development. Thus until recently most ordinances permitted residential buildings in 
areas zoned for commercial or industrial use, a practice which permitted indiscriminate resi- 
dential growth and consequent deterioration of many residential buildings. In this respect, at 
least, the Chicago ordinance is illustrative of the more recent approach. Chicago Mun. Code 
(Hodes, 1939) § 194A-9. 
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A STUDY OF THE ILLINOIS SUPREME COURT* 


OR over twenty-five years no systematic evaluation of the work 
K and organization of the Illinois Supreme Court has been published. 
The last such study was made in 1920 when the judiciary received - 
its share of attention at the time of the efforts to adopt a new constitu- 
tion.’ Although issues of constitutional reform are once again being hotly 
debated, no such justification should be needed to examine the work of 
the Illinois Supreme Court. Rather, it is surprising that in the intervening 
years so little attention has been given to that court which is potentially 
the court of last resort for most of the litigation arising in Illinois. 

Two major areas of research have furnished the data for this study. 
Within the first—the written opinions of the Court for the year 1946-47— 
an attempt has been made to discover the bases of the Court’s decisions 
and to investigate major developments in the substantive law. To this 
end, all cases for which opinions were handed down during the terms 
September 1946 through May 1947? have been studied. Those were se- 
lected for discussion which either made a significant addition to the law 
of Illinois or which indicated the techniques of the Court in reaching de- 
cisions and writing opinions. An attempt has also been made to investigate 
the workings of the Court as an institution, including not only those pro- 
cedures prescribed in the Constitution and by statute, but also rules of 
practice and the measures of convenience adopted by the justices. 

Some of the questions guiding the inquiry are: What are the reasons 
for the unusual distribution of cases decided by the court? Are the opin- 
ions affected by the quantity and organization of the Court’s work? Does 
the Court, tend rigidly to follow precedent, or is there evidence of a shap- 
ing of the law for desired social ends? What are the techniques of statu- 
tory construction, and are they influenced by the Court’s attitude toward 
administrative agencies and local government bodies? Finally, what did 
the 1946-47 decisions do to change, fill the gaps in, or reaffirm the law 
in Illinois? At least tentative answers to most of these questions have 
been formulated. Some remained partially unanswered and must await 
additional investigation along suggested avenues of inquiry. 

* This study was prepared by the Law Review staff and William H. Speck, Research Asso- 
ciate, University of Chicago Law School. 

* Illinois Legislative Reference Bureau, Constitutional Convention Bulletin No. 10 (1920). 

All opinions filed during the terms September 1946 through May 1947 and published 
through June 18, 1947 (397 Ill. 202) were studied. 
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The results of the study are set forth in two parts. The first is an exami- 
nation of the Court’s leading opinions for 1946-47. The second is an at- 
‘tempt to describe and evaluate the Court as a social institution. 


I. THE CASES 


For a state which contains the second largest city in the nation and the 
industrial and financial center of the midwest, the nature of the cases de- 
cided by the Supreme Court last year is startling. Yet the distribution of 
cases among the various categories is not dissimilar from that of previous 
years. The explanation for the large percentage of criminal and eal 
property cases, the emphasis on public law, and the paucity of commercial 
cases, is to be found in the Illinois Constitution and the Civil Practice Act. 

To alleviate the chronic overcrowding of the Illinois Supreme Court 
docket and thereby induce a more considered investigation of all cases 
heard before the Court, Section 75 of the Illinois Civil Practice Act allo- 
cates the bulk of appellate jurisdiction to intermediate bodies—the Illi- 
nois appellate courts. Direct appeal to the Supreme Court is reserved for 
certain specified instances. In the main, these instances are set forth in 
the Constitution of 1870: “. . . . appeals and writs of error shall lie to the 
Supreme Court in all criminal cases and cases in which a franchise or 
freehold or the validity of a statute is involved "4 Legislation has 
amplified these provisions, giving the right of direct appeal in all ‘‘crimi- 
nal cases above the grade of misdemeanors,”* and in “cases in which a 
franchise or freehold or the validity of a statute or a construction of the 
constitution is involved,” and in “cases in which the validity of a munici- 
pal ordinance is involved and in which the trial judge shall certify that in 
his opinion the public interest so requires and in all cases relating to 
revenue, or in which the state is interested as a party or otherwise 

Despite the concededly substantial diversion of cases away from the 
Supreme Court which has actually resulted, the peculiarly anachronistic 
selection of cases for direct review has created a situation in which the 
Supreme Court is occupied with many trivial cases, while many impor- 
tant issues are finally resolved in the appellate courts. Almost 75 per cent 
of the cases coming to the Supreme Court arrive there by means of direct 
appeal. The result is that during the last term more than half the cases 
reaching the Court involved questions of criminal law or property, and 
fewer than 2 per cent of the cases were business cases. Table 1 shows a 

3 Table s, infra, at 171. 

4Til. Const. Art. VI, § 11. 

5 Ill. Rev. Stat. (1945) c. 38, § 7804. * Til. Rev. Stat. (1945) c. 110, § 199. 
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comparison of the distribution of cases among the various categories in 
the Supreme Court and in the appellate courts. 

It is apparent from the table that the cases occupying the greatest share 
of the Court’s attention are not those appropriate for the highest court 
of an industrial and commercial state. Although this problem is a creature 
of the Illinois Constitution, the Court has attempted to alleviate it by 
narrowly construing the pertinent provisions of the Constitution. These 
attempts are discussed in the first section. Subsequent sections deal with 
criminal cases, public law, private law, and procedure and evidence. 


TABLE 1 


LEGAL RELATIONS GIVING RISE TO LITIGATION REACH- 
ING THE SUPREME COURT AND THE 
APPELLATE COURTS IN 1946-47 


Apreniate Covers (%)t 


* See Table 5, infra, at 171, for a more detailed six-year tabulation. 
¢ See Table 6, infra, at 172, for a more detailed tabulation. 
¢ Includes real property, trusts, wills and probate, and landlord and tenant 


cases. 
§ Includes torts, workmen’s compensation, and domestic relations cases. 


le instru- 


Includes constitutional problems, local government bodies, unemployment 
ceteentiin tase. i deal denen nal seman * 


A. APPELLATE JURISDICTION 


Even the less populous states have found it necessary to establish inter- 
mediate appellate courts to protect their highest courts from overcrowded 
dockets. Curiously, however, there has been the utmost diversity in the 
criteria employed as a basis for the distribution of jurisdiction. One com- 
mentator has noted that “there is not a single question or field of the law, 
and not a single case which would not fall within the jurisdiction of an in- 
ferior appellate court in some states and of the highest court in others.”’’ 
As already indicated, the phraseology of Section 75 of the Illinois Civil 
Practice Act has its origin in Article VI, Section 11 of the Constitution of 

’ Sunderland, Intermediate Appellate Courts, 6 Am. L. School Rev. 693, 694 (1930). 
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1870. Assuming that the categories selected for Supreme Court review 
accurately reflected the appellate review needs of a predominately agricul- 
tural community, it is doubtful that they satisfy contemporary require- 
ments.* 

An eloquent indication of this failure to meet present needs is the fact 
that more direct civil appeals to the Supreme Court have been predicated 
on the ground that a freehold is involved than on any other.’ Despite all 
attempts to confine the scope of Supreme Court jurisdiction by strict con- 
struction of the phrase “cases in which a . . . . freehold . . . . is involved,” 

_ and despite many previous rulings on identical issues, there has been re- 
peated litigation of matters ostensibly well settled. Numerous decisions 
have established the general rule that a freehold is involved only where the 
necessary result of the judgment or decree is that one party gains and the 
other party loses a freehold, or where the title to a freehold is so put in issue 
by the pleadings that the determination of the case necessarily requires a 

\ _Aecision on the ownership of the disputed property."® 

In Horner v. Winnebago County" the plaintiff brought an action to re- 
cover damages for trespass to real property. The complaint alleged that 
the defendant had built a highway on the plaintiff’s land. The defendant 
moved to dismiss on the ground that the plaintiff’s action was barred by a 
prior decision that the plaintiff was not the owner of the land in question. 
The motion was granted, and on appeal the Supreme Court held that it 
did not have jurisdiction because a freehold was not involved. An analo- 
gous situation was presented by Aubry v. Supreme Liberty Life Insurance 
Co.," decided the same day. There, the plaintiff brought suit against the 
defendant insurance company, alleging that she was the owner of a parcel 
of real estate from 1932 to 1937. The relief sought was a judgment for 
rent for the four-year period beginning in 1933. The defendant moved to 
dismiss on the ground that the present cause of action was barred by a 
prior foreclosure decree. Motion to dismiss was granted. On appeal it was 
held that a freehold was not involved so as to give the Supreme Court 
jurisdiction on direct appeal. 

* An examination of the debates and proceedings of the 1870 Constitutional Convention 
fails to revea)] specific reasons for the choice of these particular items. Ill. Const. Conv., De- 
bates and Proceedings (1870). 

* Table 4, infra, at 170. 


*° Neill v. Kimball, 387 Ill. 58, 55 N.E. 2d 52 (1944); Cohen v. Ogliss, 384 Ill. 353, 51 N.E. 

ad 461 (1943); Joslyn v. Joslyn, 380 Ill. 181, 44 N.E. 2d 323 (1942); Gaskin v. Smith, 375 Ill. 

$9, 30 N.E. ad 624 (1940); Harper v. Sallee, 372 Ill. 199, 23 N.E. 2d 27 (1939); Opdahl v. 

Tat o_ 180, 23 N.E. 2d 31 (1939); Hooper v. Wabash Auto Corp., 365 Ill. 30, 5 N.E. 
2 (1936). 


* 396 Ill. 382, 71 N.E. 2d 698 (1947). ™ 399 Ill. 584, 71 N.E. ad 48 (1947). 
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The determining factor in each of these cases is that the sole relief | 
sought is a money judgment, the assault on title being only collaterally 
involved. While it is arguable that both of these cases might be embrace 
by the principle that a freehold is involved where a decision in the case 
entails as a prerequisite a decision as to the title of the property concerned, 
and while it is conceivable that even astute lawyers might have been 
misled by the ambiguity of the phrase, numerous precedents were avail- 
able which should have dispelled any doubt as to the interpretation which 
has found favor with the Court. Unless title has been directly put in issué 
by the pleadings of the parties, pleas for money judgments consistently 
have been found not to involve a freehold for the purpose of direct Su 
preme Court review." 

In a related instance, the existence of a large body of precedent has 
similarly not prevented repeated application for review. In McNabb v. 
Schmieder™ the plaintiff, a judgment creditor, sought to redeem land of 
the judgment debtor from a sale under execution and sought to have cer- 
tain deeds set aside so that the plaintiff might be permitted to sell the 
land in satisfaction of his prior judgment. The complaint was dismissed, 
and on appeal direct review by the Supreme Court was refused, because, 
if relief were granted, the plaintiff would be under no obligation to redeem 
the land, and the defendants, as owners of the record title, could have 
satisfied the decree by paying the plaintiff the amount of his judgment. 

The holding in this case should have been no surprise to the litigants. 
It long has been the rule in Illinois that in a suit to redeem from a judicial} 
sale, appeal cannot be taken directly to the Supreme Court on the ground 
that the plaintiff also seeks to set aside instruments conveying th 
premises to the defendants who purchased at the sale." The Court h 
pointed out that in these cases the relief sought is the right to redeem 
and where the decree in favor of the plaintiff could only establish the righ 
of redemption with the ultimate status of the freehold contingent upo 
its actual exercise it has refused to grant direct appeal. Whatever ques- 
tions of title have arisen in such cases have been held to be only incidental 
to the right to redeem. 

In Spies v. DeMayo™ the plaintiff brought suit to recover damages for 


*3 Horner v. Winnebago County, 396 Ill. 382, 71 N.E. 2d 698 (1947); Coburn v. Macke, 
369 Ill. 106, 15 N.E. ad 852 (1938); Kuhne v. Sanitary Dist. of Chicago, 285 Ill. 129, 120 N.E. 
471 (1918); Pleasant Hill v. Stark, 277 Ill. 302, 115 N.E. 188 (1917). 


™ 396 Ill. 92, 71 N.E. ad 4 (1947). 

8 Ziegler v. Perbix, 380 Ill. 264, 43 N.E. 2d 971 (1942); Joslyn v. Joslyn, 380 Ill. 181, 44 
N.E. ad 323 (1942); Callner v. Greenburg, 372 Ill. 176, 23 N.E. 2d 29 (1939). 

*6 396 Ill. 25, 72 N.E. 2d 316 (1947). 
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the reasonable value of oil produced from a tract of land. He contended 
that a warranty deed, absolute in form, which the defendants asserted 
was a mortgage, was an absolute conveyance of title. The trial court held 
that the warranty deed conveyed the property according to its tenor, that 
it was not a mortgage, and, further, that a small part of the land the 
plaintiff intended to convey was unintentionally omitted from the con- 
veyance, and that the deed should be reformed to include this land. The 
Supreme Court held that a freehold was involved in the question as to 
whether the deed should be reformed, but in a dictum stated that the prin- 
cipal question (whether the instrument from the defendant’s grantor was 
a mortgage or a deed) did not involve a freehold. This opinion clearly il- 
lustrates the rationale employed by the Court in accepting cases for re- 
( view. Because reformation of the deed to include the omitted land would 
} necessarily require an actual transfer of ownership, the case was held to 
oe a freehold. But the dictum disallows review of a suit to have an 
lute deed declared a mortgage because the operation of the decree 
per se would not operate to divest the grantee of title. Assuming that 
the trial court declared the deed to be a mortgage, the act of redemption 
would still be required to transfer title. 

Actually, however, it would appear that neither of these issues is of 
more significance than those involved in many other types of litigation 
which are not awarded direct review. The controversy over the reforma- 
tion of the deed in the DeMayo case involved but a few rods of land and 
was neither central to the case nor important to the community, yet 
outmoded statutory and constitutional provisions required that it be re- 
viewed by the highest court in the state. It is to minimize consideration of 
such trifles that the Court has been compelled to distill the legal refine- 
ments exemplified in these cases. That the Supreme Court must dedicate 
so large a portion of its energies to drawing fine distinctions in an effort to 
avoid consideration of problems that may not intrinsically be of great 
worth can hardly be regarded as salutary. 

Despite the technical and severe distinctions which the Court has made, 
there are areas in which its rigor has been relaxed. In Pennell v. Osborn'’ 
an action was brought to void, on grounds of fraud, an oil and gas lease 
permitting the lessee to enter the land for a primary term and as long 
thereafter as oil, gas, or other minerals were produced from the land. The 
Supreme Court took jurisdiction on direct appeal, holding that a freehold 

i involved. This ruling is consistent with previous decisions on this pre- 


*7 396 Ill. 32, 71 N.E. ad 56 (1947). 
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cise point,* the theory being that as the term provided for in the lease 
might last for an indefinite period a freehold is involved. \It might seem 
anomalous that the Court so easily concedes these cases to be within its 
jurisdiction, but its solicitude can perhaps be attributed to the impor- 
tance which leases of this character are felt to play in the exploitation of 
the state’s resources. 

Analogous difficulties are presented by the cases purporting to involve 
constitutional questions. The facility with which counsel allege that par- > 
ties to litigation have been deprived of constitutional rights has induced 
the Supreme Court to lay down stringent rules governing the review of 
such cases. These rules provide that a bona fide and debatable constitu- / “ae 
tional question must actually have been put in issue in the trial court,’ 
that the trial court must have passed upon it,** and that such a deter | 
nation must have been an integral part of the final decision in the case. 

People v. Brickey* contains a restatement of the Court’s requirement } 
that to procure direct review there must be a sharper definition of issues / 
than is contained in the mere blanket assertion that a statute is violative 
of constitutional rights. There must be a statement of the particular man- 
ner in which it is alleged to be unconstitutional. In this case appellant was 
fined $1,000 and sentenced to eighteen months and one day in the county 
jail for a second violation of a criminal statute which provided, inter alia, 
that a person convicted for a second time of keeping a gaming house shall 
be fined not less than $500 and imprisoned for not less than six months. 
The appellant brought error on the grounds that the statute was uncon- 
stitutional and that the punishment sought to be inflicted was so ex- 
cessive as also to be unconstitutional. The unsupported allegation that, 
the statute was unconstitutional was found insufficient to confer jurisdic-| 
tion. It was further held that where a sentence is imposed within the limits/” 
of the statute, no constitutional question can be injected by merely assail- 
ing the statute as disproportionately severe. Strict enforcement of these 

** Lambach v. Town of Mason, 386 Il. 41, 53 N.E. 2d 601 (1944); Greer v. Carter Oil Co., 
373 Ill. 168, a5 N.E. ad 805 (1940); Carter Oil Co. v. Liggett, 371 Ill. 482, 21 N.E. ad 569 
(1939); Watford Oil and Gas Co. v. Shipman, 233 Ill. 9, 84 N.E. 53 (1908); Bruner v. Hicks, , 
230 Ill. 536, 82 N.E. 888 (1907). 

** Vonesh v. City of Berwyn, 324 Ill. 483, 155 N.E. 276 (1927); Whittington v. National 
Lead Co., 311 Ill. 263, 142 N.E. 474 (1924). 

2° Village of Niles Center v. Industrial Comm’n, 371 Ill. 622, 21 N.E. 2d 745 (1939); Hols- 
man v. Campbell Realty Co., 371 Ill. 614, 21 N.E. 2d 744 (1939); People v. Fuller, 369 Ill. 
492, 17 N.E. ad 18 (1938). 

= Western & Southern Indemnity Co. v. Industrial Comm'n, 366 Ill. 240, 8 N.E. ad 644 
(1937); Grutaius v. Armour & Co. of Delaware, Inc., 377 Ill. 447, 36 N.E. ad 707 (1941). 


= 396 Ill. 140, 71 N.E. ad 157 (1947). 
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restrictions seems essential if any cases at all are to be denied direct appel- 
late review by the Supreme Coprt. The bias of the losing participant al- 
most invariably encourages him in the belief that the unfavorable decree 
is “unconstitutional.”’ As in the freehold cases, despite the efforts of the 
Court to clarify its position and thus to effectuate the policy of limiting 
direct appellate review, litigants persist in trying to avoid the conse- 
quences of these rules of exclusion. And these attempts in themselves ne- 
gate the purposes for which the limitations on direct review were originally 
formulated. The Court may spend almost as much time writing an opinion 
determining whether a constitutional question is involved as it would were 
it to decide the case on its merits. 

In Tinkoff v. Northwestern University the plaintiffs, father and son, 
sought a writ of mandamus compelling the University to admit the son as 
a student. The trial court dismissed the case. Within thirty days following 
the order of dismissal, the plaintiffs sought to file an amended complaint, 
which, if successful, would have injected a constitutional question into 
the case. The motion to amend, however, was denied. The Supreme Court 
held that the refusal to permit filing of the amended complaint after final 
judgment was a procedural rather than a constitutional question, not- 
withstanding that the amended complaint attempted to introduce a con- 
stitutional question into the case. Presumably, the plaintiffs were bringing 
their appeal on the hypothesis that, had the trial court properly enter- 

_ tained their motion to amend, a constitutional issue sufficient to com- 
mand Supreme Court review would have been rai But the settled 
principle is that such questions must actually have been argued before the 
trial court and that the court must expressly have resolved the issue in its 
decision}\Here the supposed constitutional matter not only was not passed 
on, but was never even incorporated into the record. The only point at 
issue was whether the trial court should have permitted amendment of 
the complaint, a question remote from any constitutional consideration. 

(  ~ Another source of confusion is the failure to distinguish between cases 
attacking a judgment involving the construction of a constitutional pro- 

\ * vision and cases attacking the judgment because it is claimed that its 
\ enforcement will deprive one of the parties of his constitutional rights. 
Only in the former is a constitutional question involved for purposes of 
direct review. In Dube v. Allman an action was brought against the de- 
fendant for alleged violations by the defendant’s lessees of city zoning 
ordinances. On appeal before the circuit court from an order of the board 


23 396 Ill. 233, 71 N.E. ad 156 (1947). 4 396 Ill. 470, 72 N.E. 2d 180 (1947). 
j 
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of appeals directing the building commissioner to abate the violation, 
evidence was introduced indicating that, prior to the occupancy of the 
present lessees, the defendant’s husband had operated a factory on the 
same premises for more than forty years, and that the nonconforming use 
being made of the premises by the present lessees was the same as, and 
merely an extension of, the past use made by the former occupant. A sec- 
tion of the zoning ordinance permitted the continuance of such previously 
existing nonconforming use after the ordinance became effective. None- 
theless the circuit court found for the plaintiffs, sustaining the order of 
the board of appeals. On the appeal, based on an alleged violation of the 
due process clause, the Supreme Court held that since a section of the 
zoning ordinance conceded the right by which a nonconforming use may 
be continued, the primary question resolved itself into one of fact as to 
whether the same nonconforming use actually was involved, and that this 
is not a constitutional question and therefore not properly before the 
Supreme Court. That the Court continues to be plagued with large num- 
bers of cases of this type is evidence of the resistance encountered in im- 
pressing parties that/the Supreme Court is to exercise only highly selective 
appellate jurisdiction.\ \ 

Traditionally, to avoid multiple appeals and thus reduce litigation, 4) 
general rule has developed permitting review only of final judgments, or 
ders, and decrees. This rule has been codified in the Civil Practice Act. 
But neither precedent nor codification has been of much avail in dis- 
couraging parties from bringing appeals. Frequently the attempted appeal 
is so obviously counter to any definition of the notion of “final judgment” 
that in disallowing it the Court finds it necessary only to quote precedent. 
The defendant in People v. Hard#* was charged with malicious mischief. 
The trial court sustained the defendant’s motion to quash the indictment. 
The appellate court reversed the trial court and remanded the cause with 
directions to proceed in accordance with the views expressed in the opinion 
of that court. The defendant sued out a writ of error to review the order 
of the appellate court. Merely citing two other opinions on the exact point 
involved, the Supreme Court dismissed the writ. Apart from thé citation 
of previous decisions the Court deemed the point worthy of no further 
elucidation, apparently considering it obvious that remanding a cause 
with directions for further proceedings could under no view be regarded 
as terminating the litigation. The very order of the appellate court here 
meant that there was to be further trial of the issues, and in this situation, 


*sTll. Rev, Stat. (1945) c. 110, § 201. 96 395 Ill. 552, 70 N.E. ad 577 (1946). 
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where the original record was to be preserved, as distinguished from cases 
remanded for new trial, any other interpretation by the Supreme Court 
would have been inconsistent with the whole notion of final judgments. 
Strangely enough, the Court in Matthews v. Trinity Universal Insurance 
Co.*" itself overlooked this obvious argument. The plaintiff filed suit to 
collect on the obligation of a $2,300 bond. The trial court found for the 
defendant, and on appeal the appellate court reversed and remanded the 
case for further proceedings with directions to enter a judgment for the 
plaintiff, without specifying the amount of the award, if no new defense 
were raised. The Supreme Court rejected the appeal, holding that, under 
Section 75(2) of the Civil Practice Act, the controversy was in the class 
of cases where a certificate is required to show the jurisdictional amount 
involved.** To accomplish this result the Court was compelled to make a 
forced application of this section where none of its provisions was directly 
applicable without an unusual construction.*® The obvious, and simplest, 
procedure for the Court, however, would have been, as in the Hardt case, 
to recognize that the judgment lacked finality and to deny review under 
the provisions of Section 77. 
The recurrent theme implicit in the foregoing cases is the existing need 
_for procedural reforms capable of reducing the appellate load of the Su- 
preme Court, while at the same time complying with the requirements of 
the state constitution. Remedial steps should also be directed toward giv- 
ing the Court the opportunity to broaden the exercise of its discretionary 
appellate jurisdiction, so that important principles of law might be defined 
by the state Supreme Court, rather than, as is now frequently the case, 
by inferior courts. 
Unhappily, not only is current legislation not adequately designed to 
effectuate these ends, but the Court itself has formulated ¢ principle not 
“consonant with these objectives. This principle is that if a case involves 
.an issue of which only the Supreme Court has jurisdiction and also con- 
\tains issues properly presentable before the appellate court, if it is taken 
first to the appellate court, that court may properly assume jurisdiction, 
*7 397 Ill. 174, 73 N.E. ad 284 (1947). 


** Section 75 (2) of the Civil Practice Act limits Supreme Court appellate jurisdiction in 
such cases to those where judgment for the plaintiff has been entered in the amount of $1,500 
or more, where judgment is for the defendant but the appellate court certifies that an amount 
of $1,500 is fairly involved in the claim of the plaintiff, or where leave to appeal is granted by 
the appellate court regardless of the amount involved. 


** Explicitly under the terms of Section 75 (2) certification is required only when judgment 
is for the defendant, whereas in the instant case the appellate court reversed a judgment for 
the defendant and found for the plaintiff. It is difficult to see why the Court felt constrained to 
make sole reference to Section 75 (2) when none of its provisions is directly applicable. 
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and the right to have the Supreme Court consider the question of which ) 
it would otherwise have had jurisdiction is waived. This principle 
been held applicable to franchises,*° freeholds,* the validity of ordinances,” 
and constitutiona] questions.** Probably one reason for the creation o 
this doctrine was the hope that the waiver provision would operate to 
down the number of instances in which direct review might be claimed. 
Actually it has served to motivate parties to make initial appeal to the 
Supreme Court in all cases where there is even the slightest doubt as to 
the existence of the right to such review. The operation of this rule puts 
the risk of forfeiture only on appellants going directly to the appellate 
court. It imposes no corresponding penalty for erroneous appeal to the 
Supreme Court. The inevitable outcome is that litigants, even those with 
but little hope of success, avail themselves of the opportunity to escape 
both risk and penalty by proceeding directly to the Supreme Court.* 

A strong argument can be made for the total elimination of direct re- 
view by the Supreme Court as of right in any case. The provisions of Sec- ; 
tion 75 of the Civil Practice Act are neither required by the Constitution 
nor beneficial in function. Article VI, Section 11 of the Constitution rey 
quires only that the Supreme Court take ultimate appellate jurisdictio 
of the prescribed categories. Provisions for direct appeal are a purel 
legislative product, and while much might be said in their behalf as miti 
gating the menace of double appeals, it is believed that the advantages 
flowing from the suggested revision preponderate. Usually, where 
gants are required to pass through a number of appellate stages, fewer 
cases will get to the final appellate body. Since 1879, cases involving mis- 
demeanors have first gone to the appellate court, the constitutional pro- 
vision being operative only to secure final review by the Supreme Court, 
and it has been found that such cases, in the main, do not reach the Su- 


2° Cratty v. Peoria Law Library Ass’n, 21g Ill. 516, 76 N.E. 707 (1906). 

# Bennett v. Millard, 239 Ill. 332, 88 N.E. 165 (1909). 

# Clark Teachers’ Agency v. Chicago, 220 Ill. App. 319 (1909). 

33 Central Union Tel. Co. v. Edwardsville, 269 U.S. 190 (1925); Cherry v. Aetna Casualty 


" Surety Co., 372 Ill. 534, a5 N.E. 2d 11 (1939); People v. Terrill, 362 Ill. 61, 199 N.E. 97 
1935). 


“An unauthorized appeal to this court delays the decision of the case until the record 
can be sent to the appellate court and the proper term of that court is reached. It is the duty of 
this court to determine whether it has jurisdiction, but the growing practice of bringing cases 
directly to this court upon the pretense that a constitutional question is involved, when the 
only matter in controversy is that the trial court has rendered an unjust or erroneous decision 
is not approved.” Ockenga v. Alken, 376 Ill. 533, 34 N.E. ad 711 (1941). 

con , Necessity of a Change Concerning Appeals in Illinois, 2 John Marshall L. Q. 161, 
165 (1936). 
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preme Court.* There is reason to believe that an equally desirable result 
would ensue if other privileged causes of action were treated similarly. 
The possibility of waste stemming from exposure to two successive appeals 
becomes much less formidable when there is substantial doubt that the 
second appeal will be taken. 

Admittedly, the abolition of direct review by the Supreme Court will 
further encumber the appellate courts. The effect of a crowded docket, 
however, with the accompanying inclination toward haste and cursory 
examination is less serious in an intermediate appellate body than in a 
body whose time should be occupied with the most important judicial 
problems arising in the jurisdiction. Perhaps the most efficient organiza- 
tion of the Court’s activities can be achieved only by the elimination of 
ymost appeals as of right through amendment of the Judiciary Article of 
the Illinois Constitution. 


— 


B. CRIMINAL LAW 


Over one-third of the opinions handed down by the Illinois Supreme 
Court last year dealt with criminal cases. In addition, many petitions to 
the Court for original writs of habeas corpus were dismissed without 
opinion. A large majority of all decisions in criminal cases involved at- 
tempts by prisoners to secure hearings on alleged denials of constitutional 
rights in their convictions. Thus the size as well as the basic importance 
of the problem makes the need to furnish such hearings the most signifi- 
cant issue which the Court must face in the criminal law field. 

Prior to 1943, prison officials did not allow petitions to be mailed from 
state penitentiaries; prisoners who could not afford to employ counsel 
were therefore unable to bring their cases before the courts for review. 
However, in Ex parte Hull*’ the United States Supreme Court held such a 
practice unconstitutional as a denial of equal protection of the laws in 
violation of the Fourteenth Amendment. The subsequent change in IIli- 
nois prison rules, permitting prisoners to send petitions to the courts,** 
resulted in a flood of applications alleging unconstitutional convictions: 
petitions for writs of error, for writs of habeas corpus in the trial courts 


36 Dodd, Work of the Supreme Court of Illinois, 21 Ill. L. Rev. 207, 220 (1926); see Table 
4, infra, at 170. 


37 312 U.S. 546 (1941); cf. Cochran v. Kansas, 316 U.S. ass (1942). 


38 United States ex rel. Bongiorno v. Ragen, 54 F. Supp. 973, 975 (Ill., 1944), aff'd 146 
F. 2d 349 (C.C.A. 7th, 1944), cert. den. Bongiorno v. Ragen, 325 U.S. 865 (1945); United 
—_ _ Foley v. Ragen, 52 F. Supp. 265, 267 (Ill., 1943), rev’d 143 F. 2d 774 (C.C.A. 
7%, 1944). 
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and in the circuit courts in the counties of imprisonment, for original writs 
of habeas corpus in the Illinois Supreme Court, and a few motions in the 
nature of writs of error coram nobis. 

Applications to the circuit or criminal courts for habeas corpus have 
been denied uniformly, almost always without calling for a response or 
appointing counsel to represent the petitioners. The large initial group of 
requests for leave to file petitions in the Illinois Supreme Court met a like 
fate,?® and such requests have diminished in importance since the deci- 
sions in People ex rel. Swolley v. Ragen® and White v. Ragen.“ The opinions 
in the coram nobis and writ of error cases also show that dismissal of the 
petitions almost invariably does not involve a decision on the merits, but 
is based on procedural grounds. This virtually complete inability of prison- 
ers to obtain hearings on their claims of denial of due process of law in 
their convictions calls for drastic revision of the machinery which Illinois 
affords for post-conviction hearings. 

Since 1932, the United States Supreme Court has interpreted the due 
process clause as requiring that certain minimum safeguards essential to 
fair trials be accorded to criminal defendants in state courts.” Further, 
the due process clause has been held to place a duty on the states to fur- 
nish some type of procedure by which prisoners’ charges of violations of 


constitutional rights may be investigated.*? Most of the recent applica- 
tions by Illinois convicts have relied upon these doctrines, alleging such 
grounds for relief as lack of adequate representation by counsel,** use of 


39 “Tn the last two terms of this Court, to April 21, 1945, 225 petitions for certiorari have 
been filed to review the denial by the Illinois Supreme Court of leave to file petitions for 
habeas corpus. From our examination of these applications, it appears that in no case did the 
Supreme Court of Illinois depart from the practice of denying leave to file without calling for 
a response and without opinion.” White v. Ragen, 324 U.S. 760 at 762 n. 1 (1945). 


4° 390 Ill. 106, 61 N.E. 2d 248 (1945), discussed at 121 infra. 
# 324 U.S. 760 (1945), discussed at 121 infra. 


# De Meerleer v. People of State of Michigan, 67 S. Ct. 596 (1947); Ashcraft v. Tennessee, 
327 U.S. 274 (1946); see Canizio v. New York, 327 U.S. 82 (1946); Boskey and Pickering, 
Federal Restrictions on State Criminal Procedure, 13 Univ. Chi. L. Rev. 266 (1946). 


4*“A State must give one whom it deprives of his freedom the opportunity to open an 

inquiry into the intrinsic fairness of a criminal process even though it appears proper on the 

Questions of fundamental justice protected by the Due Process Clause may be 

raised, to use lawyer’s language, dehors the record.” Carter v. Illinois, 329 U.S. 173, 175 (1946); 
cf. Mooney v. Holohan, 294 U.S. 103 (1935). 


“4 De Meerleer v. People of State of Michigan, 67 S. Ct. 596 (1947); Hawk v. Olson, 326 
U.S. 271 (1945); Rice v. Olson, 324 U.S. 786, 788 (1045); House v. Mayo, 324 U.S. 42, 46 
(1945); Tomkins v. Missouri, 323 U.S. 485 (1945); Williams v. Kaiser, 323 U.S. 471 (1945); 
Smith v. O’Grady, 312 U.S. 329, 334 (1941); see Canizio v. New York, 327 U.S. 82 (1946); 
White v. Ragen, 324 U.S. 760, 764 (1945). 
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coerced confessions,“ and convictions on testimony which the prosecu- 
tion knew to |e false at the time of trial.“ 

As soon as the Illinois penitentiary rules were altered to allow submis- 
sion oi petitions by inmates, the prisoners sought relief in the Illinois fed- 
eral district courts. Almost all such petitions were dismissed, since 

. ordinarily an application for habeas corpus by one detained under 
a state court judgment of conviction for crime will be entertained by a 
federal court only after all state remedies available, including all appel- 
late remedies in the state courts and in this Court by appeal or writ of 
certiorari, have been exhausted.’’*? Petitioners who had not exhausted 
the available state remedies could secure a hearing in the federal courts 
only “. . . . in rare cases where exceptional circumstances of peculiar ur- 
gency are shown to exist.”’** Most prisoners, unable to meet these require- 
ments, turned to the state courts in their attempts to obtain relief, only 
to find that their troubles had scarcely begun. Under present procedures, 
it is nearly impossible to secure adjudication of the merits of alleged con- 
/ stitutional defects in judgments of conviction in Illinois courts; yet peti- 
tioners must present their applications for consideration seven to twelve 
times in order to escape the procedural maze of the state courts and to se- 
cure their initial hearings on the truth of their allegations in the federal 
courts. 

Most of the prisoners, of course, have insufficient funds to employ coun- 
sel. Hence their petitions are filed pro se, and since prosecuted by the 
prisoners themselves, they are modeled on other allegations and briefs 
submitted by fellow prisoners, When the Illinois Supreme Court was thus 
deluged with applications for leave to file petitions for original habeas 
corpus writs, it adopted a procedure of denying such leave without re- 
quiring an answer, without appointing counsel to represent petitioners, 
and without giving reasons for its action. Petitioners’ next step was to 
apply to the United States Supreize Court for writs of certiorari, a step 
which the Attorney General of Illinois had contended was essential to 

4S Malinski v. New York, 324 U.S. 401 (1945); Ashcraft v. Tennessee, 327 U.S. 274 (1946), 


322 U.S. 143 (1944); Ward v. Texas, 316 U.S. 547 (1942); White v. Texas, 310 U.S. 530 (1940); 
Chambers v. Florida, 309 U.S. 227 (1940); Brown v. Mississippi, 297 U.S. 278 (1936). The 


ie oe rears Coeneren i Were arene ara ee er Sch aey Se) oo 
in cases where defendant has also been deprived of adequate representation by counsel. 


Ex parte Hawk, 321 U.S. 114 (1944); Pyle v. Kansas, 317 U.S. 213 (1942); Mooney v. 
Holohan, 294 U.S. 103 (1935); see Lutz v. Ragen, 324 U.S. 760, 764 (1945). 


47 Ex parte Hawk, 321 U.S. 114, 116 (1944). 


# Ibid., at 117; cf. United States ex rel. Bongiorno v. Ragen, 54 F. Supp. 973 (IIl., 1944), 
aff'd 146 F. 2d 349 (C.C.A. 7th, 1944), cert. den. Bongiorno v.. Ragen, 325 U.S. 865 (1045). 
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exhaustion of state remedies.“? When the Court granted certiorari in 
White v. Ragen,*° the Attorney General reversed his position, claiming that 
the Illinois Court’s action had been based on the ground that habeas cor- 
pus was not the proper remedy in such cases, and that petitioners should 
have sought writs of error coram nobis.* This allegation, if sustained, 
would have placed the Illinois Court’s denial of habeas corpus on a pro- 
cedural and hence non-federal ground; the refusal to grant leave to peti- 
tion for habeas corpus would not have violated due process of law, and 
the Supreme Court would have had to dismiss the petitions for certiorari. 
One week before oral argument in the White case, the Illinois Supreme 
Court departed from its usual practice in habeas corpus cases by making 
an “announcement” in connection with its denial of a prisoner’s applica- 
tion.* The Court stated that habeas corpus was a proper remedy in Illi- 
nois only to consider assertions that the trial court lacked jurisdiction of 
the person of the defendant or of the subject matter in a criminal case. In 
the absence of such assertions, “‘. . . . the question whether errors or ir- 
regularities have occurred in the exercise of the jurisdiction can only be 
determined upon a writ of error.”” Furthermore, the Court announced, 
“.... any petition which raises questions of fact, only, will not be con- 
sidered. This court does not try questions of fact.’’s In view of this state- 
ment, the United States Supreme Court was unable to rule in the White 
case that the refusal of the Illinois Court to grant habeas corpus had not 
been based on the same procedural grounds. The availability of adequate 
non-federal grounds for the Illinois decision allowed dismissal of the writ. 
of certiorari without consideration of the relative scope of the habeas 
corpus and coram nobis remedies. The nominal effect of the opinion, then, 
was that petitioners need not apply to the United States Supreme Court 
for certiorari to review denial of habeas corpus by the Hlinois Supreme 
Court in order to exhaust their state remedies. However, the full impact 
of the Swolley and White cases, taken together, is far greater. Despite the 
ambiguity of the “announcement” in the Swolley case, it seems that a 
criminal appellant need not apply to the Illinois Court for leave to peti- 
tion for habeas corpus at all, since such application can no longer be con- 
sidered as seeking an “available” state remedy. As a result of the Swolley 

# United States ex rel. Foley v. Ragen, 143 F. 2d 774 (C.C.A. 7th, 1944), reply brief at 12; 
United States ex rel. Sogan v. Ragen, 146 F. ad 517 (C.C.A. 7th, 1945), reply brief at 2. 

8° 324 U.S. 760 (1945). 

= White v. Ragen, 324 U.S. 760 (1945), respondent’s brief at 8-14. 

* People ex rel. Swolley v. Ragen, 390 Ill. 106, 61 N.E. 2d 248 (1945). 

83 Thid., at 107, 248. 
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case, this remedy has become a virtual dead letter. In the three opinions 
in the 1946-47 terms which concerned such applications, habeas corpus 
was denied because the trial court had not lacked jurisdiction of the per- 
son and the subject matter.s 

The remaining possibilities for seeking relief by habeas corpus lie in the 
circuit court of the county where the prisoner was convicted or where he 
is now imprisoned. Such petitions assumed new importance when the 
Illinois Court limited its own jurisdiction in the Swolley case. However, 
applications in the circuit courts were no more successful in securing hear- 
ings than they had been in the Supreme Court, and the invariable denial 
of petitioners’ applications again led to petitions to the United States Su- 
preme Court for writs of certiorari. Since the refusal of lower Illinois 
courts to grant habeas corpus is not reviewable by the Illinois Supreme 
Court,55 the lower courts are the “highest court[s] of a State in which a 
decision in the suit could be had.” Hence, if the action by the circuit 
courts involved a constitutional question, the United States Supreme 
Court could properly have taken jurisdiction. Certiorari was granted in 
Woods v. Nierstheimer’’ to consider whether such a constitutional depriva- 
tion of due process was involved in denying habeas corpus to petitioner.* 
Once again the Attorney General argued that coram nobis was the ap- 
propriate and exclusive remedy, and that denial of habeas corpus had 
therefore rested on non-federal grounds. The Supreme Court referred to 
the narrow scope of the habeas corpus remedy in Illinois and pointed out 
that under Illinois decisions the acts complained of by petitioner, although 
concededly violations of due process, had not ousted the trial court of its 
jurisdiction over the subject matter. Since a jurisdictional problem was 
not involved, the circuit courts could have denied the applications on this 
procedural ground, and the resulting lack of a federal question caused dis- 
missal of the writs of certiorari. 

The Woods decision removes the necessity for a petitioner, whose appli- 

54 People ex rel. Hesley v. Ragen, 396 Ill. 554, 72 N.E. 2d 311 (1947); People ex rel. For- 
sythe v. Nierstheimer, 396 Ill. 193, 71 N.E. 2d 62 (1947), cert. den. Forsythe v. Nierstheimer, 


67 S. Ct. 981 (1947); People ex rel. Thompson v. Nierstheimer, 395 Ill. 572, 71 N.E. ad 343 
(1947), cert. den. 67 S. Ct. 870 (1947). 


5s People ex rel. Maglori v. Siman, 284 Ill. 28, 119 N.E. 940 (1918); People ex rel. Magee v. 
McAnally, 221 Ill. 66, 77 N.E. 544 (1906). 

56 14 Stat. 385, 386 (1867), 28 U.S.C.A. § 344 (1928). 

57 328 U.S. 211 (1946). 

8 Petitioner alleged that he had been beaten for four days until he consented to sign a 
paper which he later learned was a confession, that he was not allowed to consult with counsel 


before his trial, and that the public defender who was appointed as counsel entered a plea of 
guilty over petitioner’s objections. Ibid., at 212. 
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cation for habeas corpus in the Illinois circuit courts has been denied with- 
out opinion, to seek certiorari in the United States Supreme Court. But 
literal application of the Woods case and the Illinois law which it regards 
as controlling leads much further. The Swolley “announcement’’s® suc- 
cessfully prevented the United States Supreme Court from compelling the 
Illinois Court to grant hearings to all habeas corpus petitioners; although 
its language is ambiguous, it, together with the Woods case, may have 
the unanticipated effect of completely removing applications for habeas 
corpus from the state remedies which must be exhausted. Allegations of 
lack of counsel, coerced confessions, and state-suborned perjury, despite 
the fact that they constitute denials of due process of law, do not oust an 
Illinois court of its jurisdiction. Since habeas corpus is limited in Illinois 
courts to jurisdictional problems, it is no longer an appropriate remedy for 
a criminal appellant to pursue. According to this view, petitioners can 
enter the federal district courts after seeking only two remedies in Illi- 
nois: writs of error and motions in the nature of writs of error coram nobis. 
Since the primary purpose of submitting petitions is naturally to secure a 
hearing on the facts of the allegations contained in those petitions, such a 
result would be a long step forward in granting a speedier remedy. 

If the Illinois Court takes advantage of the uncertain language of the 
Swolley case to deny such a result, it can only do so by declaring that the 
field in which habeas corpus is a proper remedy is not limited to jurisdic- 
tional questions. But enlarging the scope of habeas corpus would remove 
the “adequate non-federal ground” which Illinois circuit courts now 
possess for the denial of habeas corpus, and the Woods case would no 
longer be law. The United States Supreme Court could then compel the 
state circuit courts to grant post-conviction hearings to prisoners who 
claim that their prosecutions violated the requirements of due process of 
law. 

The Illinois Court seems to be postponing the inevitable decision as to 
whether it will or will not furnish any effective method for post-convic- 
tion hearings. The possibility of having to consider hundreds of petitions, 
the major portion of which may be fabricated or unmeritorious, is not an 
attractive one; but the Court could meet that possibility more effectively 
by an attempt to establish a weeding-out process and to afford hearings, 
than by closing off remedies gradually as they threaten to become avail- 
able to petitioners. 


%® People ex rel. Swolley v. Ragen, 390 Ill. 106, 61 N.E. 2d 248 (1945). 


* Ibid.; People ex rel. Thompson v. Nierstheimer, 395 Ill. 572, 71 N.E. 2d 343 (1947), cert. 
den. 67 S. ‘Ct. 870 (1947). 
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With petitions for original writs of habeas corpus in the Illinois Supreme 
Court no longer available where the petition raises questions of fact, most 
criminal appellants have resorted to writs of error, which issue as of right 
to prisoners.™ In the last year, the Court indicated that a writ of error is 
an appropriate remedy to correct errors which would constitute a denial 
of due process.” Although the twenty-year common-law limitation period 
which applies to writs of error®* has very little effect in barring prisoners 
from relief, other statutory requirements exclude the writ of error as an 
effective remedy. The criminal appellant is entitled automatically to the 
common-law record of the trial and conviction, which includes only the 
process and service, pleadings, orders, motions, affidavits, verdict, and 
judgment. If the prisoner wishes to present errors appearing only in a 
full record, he must also furnish a bill of exceptions and the trial transcript 
to the Court. But the transcript and bill must be obtained from the clerk 
of the trial court at the petitioner’s expense,®* and, more important, they 
must be certified by the trial judge within fifty days after conviction.“ 
Any prisoner who lacked counsel at his trial is highly unlikely to learn of 
the fifty-day limitation in time. And many criminal defendants in Illinois 
are without counsel at the time of trial because the court is not under a 
duty to inform them of their right to counsel, unless they are involved in 
a capital case.* In order to be assigned counsel the defendant must state 
on oath that he is unable to procure one.” 


Til. Rev. Stat. (1945) c. 38, §§ 769, 771. 


% People ex rel. Thompson v. Nierstheimer, 395 Ill. 572, 574, 71 N.E. 2d 343, 344 (1947), 
cert. den. 67 S. Ct. 870 (1947). 


% People v. Murphy, 296 IIl. 532, 129 N.E. 868 (1921); see Fins, Survey of Illinois Appel- 
late Procedure, 36 Ill. L. Rev. 171, 180 (1941). 


S4Til. Rev. Stat. (1945) c. 110, § 259.36 (2). 
s Tl. Rev. Stat. (1945) c. 53, § 81. 
Til. Rev. Stat. (1945) c. 110, § 259.70 A. 


‘7 People v. Van Horn, 396 Ill. 496, 72 N.E. 2d 187 (1947); People v. Creviston, 396 Ill. 78, 
71 N.E. ad 25 (1947); People v. Loftus, 395 Ill. 479, 70 N.E. 2d 573 (1946); People v. McEI- 
haney, 394 Ill. 380, 68 N.E. ad 715 (1946); People v. Foster, 394 Ill. 194, 68 N.E. 2d 252 
(1946); People v. Fuhs, 390 Ill. 67, 60 N.E. 2d 205 (1945), cert. den. Fuhs v. Illinois, 325 U.S. 
858 (1945); People v. Corbett, 387 Ill. 41, 55 N.E. ad 74 (1944); People v. Parcora, 358 IIl. 
448, 193 N.E. 477 (1934). 


Til. Rev. Stat. (1945) c. 38, § 730. 


* Ibid. In People v. Bute, 396 Ill. 588, 72 N.E. 2d 813 (1947), the Court effectively fore- 
closed any attack on the constitutionality of the statute by ruling that the question could not 
be raised in the Supreme Court if it had not first been raised in the trial court. Obviously, no 
defendant who knew of the statute and thus could challenge its constitutionality in the trial 
court would fail to request counsel in accordance with the statute. Thus the question cannot 
be raised at ail. 
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Thus the majority of criminal cases during the last year came up with 
a common-law record only, almost always prosecuted by the prisoner him- 
self. When the court is confronted with the common-law record, its task is 
simple; any defendant who alleges denial of due process receives a theo- 
retical hearing on the merits which is actually a mere formality. Typical 
of such cases is People v. McElhaney,” in which petitioner alleged that he 
was not allowed to consult a lawyer or see his family from his arrest until 
the trial, that he was not given a preliminary hearing before a magistrate 
or given an opportunity to be released on bail, and that the State’s Attor- 
ney wrongfully entered a plea of guilty after petitioner had refused to so 
plead. The absence of a bill of exceptions limited the Court to considera- 
tion of the common-law record;” and the common-law record naturally 
contained nothing to support petitioner’s contentions. Nearly all writs of 
error result in affirmance of the convictions because of the double-barreled 
rule that the lack of a bill of exceptions restricts the Court’s investigation 
to the common-law record, and that “. . . . the record itself imports abso- 
lute verity and can neither be contradicted nor amended except by other 
matter of record,” In the absence of affirmative statements in the record 
showing violation of due process, then, the trial court is presumed to have 
performed its duty properly. During the last year, the Court disposed of 
allegations that criminal defendants had not been furnished counsel,’ 
had been inadequately represented by counsel, had not been given an 
explanation of the consequences of a plea of guilty,”* had been sentenced 
in violation of an agreement made with the State’s Attorney for a lighter 
sentence in exchange for a plea of guilty,” had been convicted on the basis 
of illegally obtained evidence,” had been coerced and compelled to enter 


7 394 Ill. 380, 68 N.E. ad 715 (1946). 

* Thid.; People v. Conn, 391 Ill. 190, 62 N.E. 2d 806 (1945); People v. Street, 353 Ill. 60, 
186 N.E. 534 (2933). 

® People v. Haupris, 396 Ill. 208, 210, 71 N.E. 2d 68, 69 (1947), cert. den. Haupris v. Dili- 
nois, 67 S. Ct. 1088 (1947); cf. People v. Washington, 396 Ill. 30, 71 N.E. 2d 9 (1947); People ex 
rel. Cohen v. Ragen, 392 Ill. 452, 64 N.E. ad 876 (1946). 

% People v. Van Horn, 396 Ill. 496, 72 N.E. 2d 187 (1947); People v. Creviston, 396 Ill. 
78, 71 N.E. ad 25 (1947); People v. Loftus, 395 Ill. 479, 70 N.E. 2d 573 (1946); People v. 
McElhaney, 394 Ill. 380, 68 N.E. ad 715 (1946). 

% People v. Staryak, 396 Ill. 573, 72 N.E. 2d 815 (1947); People v. Christison, 396 Ill. 549, 
72 N.E. 2d 185 (1947); People v. Geddes, 396 Ill. 522, 72 N.E. ror (1947); People ex rel. 
Thompson v. Nierstheimer, 395 Ill. 572, 71 N.E. 2d 343 (1947); People v. Klein, 395 Ill. 440, 
70 N.E. ad 559 (1946); People v. Burnett, 395 Ill. 179, 69 N.E. 2d 856 (1946); People v. Witt, 
394 Ill. 405, 68 N.E. 2d 731 (1946). 

%5 People v. McElhaney, 394 Ill. 380, 68 N.E. ad 715 (1946). 

% People v. Burnett, 395 Ill. 179, 69 N.E. ad 856 (1946). 

™ People v. Winston, 395 Ill. 263, 69 N.E. ad 691 (1946). 
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a plea of guilty,”* and had been rushed into trial;’® yet not once was an 
actual hearing given to determine the truth of the allegations contained 
in the petitions. The invariable practice was todeclare that since the record 
failed to sustain the appellants’ claims affirmatively, no grounds existed 
for reversal. Furthermore, the United States Supreme Court last year 
accepted and applied the Illinois rule which restricts review to those facts 
disclosed by the common-law record, so that convictions were affirmed in 
two cases** despite allegations that the petitioners were denied the assist- 
ance of counsel in violation of the Fourteenth Amendment. These rulings 
establish the validity of the Illinois procedure, so that there is very little 
likelihood that the Illinois Court will alter its practice. 

In the few cases in which writs of error resulted in the reversal of con- 
victions, the Court’s rulings rested primarily on technical rather than con- 
stitutional grounds. Thus petitioners obtained reversals where notice of 
an amended sentence had been given to the prisoner’s former counsel 
rather than the prisoner himself,** where the prisoner’s sentence under the 
Habitual Criminal Act was invalid because his previous sentence had been 
served in the reformatory instead of the penitentiary ,* where the sentence 
imposed on petitioner was improper,** and where a prior conviction had 
been for larceny of an automobile and not for grand larceny.*4 Obviously 
the writ of error is far from a satisfactory method to obtain hearings on 
the merits where the allegation is the violation of a constitutional right. 
The Court’s adherence to the doctrine of limited review has practically 
extinguished these writs as a means of securing effective post-conviction 
hearings. 

The remaining state remedy is the motion which has replaced the com- 
mon-law writ of error coram nobis in Illinois.** This motion brings “before 
the court rendering the judgment matters of fact not appearing of record, 
which, if known at the time the judgment was rendered, would have pre- 
vented its rendition.”* Thus the coram nobis proceeding is the only one 


% People v. Van Horn, 396 Ill. 496, 72 N.E. 2d 187 (1947). 


7 People v. Bute, 396 Ill. 588, 72 N.E. 2d 813 (1947); People v. Staryak, 396 Ill. 573, 72 
N.E. ad 815 (1947). 


8° Foster v. Illinois, 67 S. Ct. 1716, 1719 (1947); Carter v. Illinois, 329 U.S. 173 (1946). 
* People v. Wos, 395 Ill. 172, 69 N.E. 2d 858 (1946). 

* People v. Perkins, 395 Ill. 553, 70 N.E. 2d 622 (1946). 

83 People v. Lueckfield, 396 Ill. 520, 72 N.E. ad 198 (1947). 

*4 People v. Berger, 396 Ill. 97, 71 N.E. 2d 6 (1947). 

§sTll. Rev. Stat. (1945) c. 110, § 196. 

* People v. Tuohy, 397 Ill. 19, 24, 72 N.E. 2d 827, 830 (7947). 
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in which most prisoners alleging denial of due process of law can obtain 
an actual hearing on the facts of their allegations. Unfortunately, many 
prisoners cannot resort to coram nobis because of a five-year limitation 
period running from the date of conviction; and the limitation has been 
held constitutional in its application to criminal cases.*’ Although the 
statute does provide that the limitation will not apply where the party 
seeking relief was “under duress, at the time of passing judgment,’’** the 
Court has held that imprisonment after a conviction alleged to be errone- 
ous does not constitute “duress” under the statute.*® Hence prisoners 
whose conviction occurred at least five years ago need not seek coram 
nobis in order to exhaust their state remedies.” 

The full scope of the coram nobis motion is not yet known, since not 
many prisoners have tried this remedy. But the Court has stated its func- 
tion as “. . . . to bring to the attention of the court and to obtain relief 
upon errors of fact, such as death of either party pending the suit, or in- 
fancy, where there was no guardian, or coverture, or a valid defense 
existing in fact but which, without negligence upon the part of the de- 
fendant, was not made either through duress, fraud, or excusable mistake 
of such a character that if known in time would have prevented the 
rendition and entry of the judgment.’’” Coram nobis motions do not lie 
for newly discovered evidence, for false testimony at the trial, or for the 
correction of any matter which has been adjudicated.” In addition, since 
the motion applies only to facts not known to the court at the time of 
trial, it may not be used to contradict matters of record. 

Two of the coram nobis cases considered in the last year added to the 
gradual definition of the scope of the remedy. Greene v. People® held 
that the coram nobis motion was the appropriate method to review allega- 


87 Tbid.; People v. Rave, 392 Ill. 435, 65 N.E. ad 23 (1946). 
%*TIl. Rev. Stat. (1945) c. 110, § 196. 
% People v. Rave, 392 Ill. 435, 65 N.E. 2d 23 (1946). 


%° United States ex rel. Rooney v. Ragen, 158 F. 2d 346 (C.C.A. 7th, 1946), cert. den. 
67 S. Ct. 1532 (1947). 


* People v. Thon, 374 Ill. 624, 629, 30 N.E. 2d 54, 57 (1940). 


% People v. Tuohy, 397 Ill. 19, 72 N.E. 2d 827 (1947); People v. Gleitsman, 396 III. 499, 
72 N.E. 2d 208 (1947); People v. Drysch, 311 Ill. 342, 143 N.E. 100 (1924). 

%3 People v. Rave, 392 Ill. 435, 65 N.E. 2d 23 (1946). 

% The only other coram nobis case decided last term added little to the already known 
scope of the motion. In People v. Gleitsman, 396 Ill. 499, 72 N.E. 2d 208 (1947), the Court 
again declared coram nobis motions unavailable to correct false testimony, or to consider new 
evidence, or to review matters which have been once finally determined. 


% 397 Ill. 137, 73 N.E. ad 325 (1947). 
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tions that a plea of guilty was induced by duress and deceit on the part of 
the State’s prosecuting officials, and that the actions of the latter deprived 
petitioner of a defense which would have prevented the rendition of the 
judgment. In People v. Tuohy” the Court reaffirmed the constitutionality 
of the five-year statutory limitation as it applies to coram nobis proceed- 
ings which review criminal convictions, and reiterated the non-availability 
of coram nobis as a remedy for newly discovered testimony or for alleged 
perjured testimony. The most significant portion of the opinion, however, 
dealt with the necessity of affidavits to support allegations in the prison- 
er’s petition. The Court stated that, even upon demurrer, allegations of 
false testimony by a witness in the trial court would be regarded as con- 
clusions drawn by the pleader and based on hearsay matter, and would 
therefore not be regarded as true. The Court’s holding seems to establish 
a requirement that the petitioner, in order to invoke the coram nobis 
remedy, must not only bring his allegations within the limited scope of 
that remedy, but must support his allegations by affidavits whenever the 
pleader relies on facts which are not within his personal knowledge. 

In its application to criminal defendants seeking review of their convic- 
tions, the motion in the nature of awrit of error coram nobis is far superior 
to either habeas corpus or the ordinary writ of error. The motion should 
lie to set aside convictions based on coerced confessions, whether or not the 
petitioners also allege inadequate representation by counsel, and it should 
also be available to consider allegations of perjury suborned by prosecut- 
ing attorneys, since the fraud on the court involved in the latter offense 
distinguishes it from ordinary false testimony. However, coram nobis 
motions cannot be used to investigate most charges of lack of counsel, 
since such lack is obviously a fact known by the trial court; nor can the 
remedy be employed to allege failure of the trial court to explain the sig- 
nificance of a plea of guilty, since such an allegation contradicts the usual 
common law record of the trial. Furthermore, the five-year limitation 
period prevents the use of the coram nobis proceeding by many prisoners.” 
In short, then, the superiority of the coram nobis motion is purely relative; 
the inevitable conclusion must be reached that the state of Illinois pro- 
vides no satisfactory or adequate method for post-conviction hearings, a 
failure which violates the Fourteenth Amendment. 

If the Illinois Supreme Court frankly admitted the virtually complete 
inadequacy of state remedies, prisoners whose convictions violated their 


9 397 Ill. 19, 72 N.E. ad 827 (1947). 


97 More than one-third of the criminal opinions handed down by the Court during the 
1946-47 term involved prisoners who had been convicted over five years ago. 
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constitutional rights could seek speedy relief in the federal courts; but such 
an admission would be embarrassing to the Court. If the Court made a 
clear, unambiguous statement of what remedies are available and under 
what circumstances they are appropriate, the present spectacle of peti- 
tioners continuously encountering blind alleys in their fruitless search for 
relief would be halted; but the Court’s failure to make such a declara- 
tion, and the use of inconsistent arguments by the Attorney General to 
avoid the opening of any adequate remedies, seem to disclose a desire to 
leave the situation in its present vague state if possible. Perhaps most of 
the petitions are untrue; probably the granting of a full hearing to appel- 
lants, with adequate representation by counsel, upon the mere presenta- 
tion of a verified petition would crowd the court dockets and work hard- 
ship on the state courts and State’s Attorneys. Neither of these factors, 
however, in any way justifies the obstacles which stand in the way of all 
post-conviction hearings. These procedural barriers operate automatically 
without distinguishing the meritorious petitions from the bad ones. 
Solution of the problem will not be an easy task. First, either the legis- 
lature or the Supreme Court will have to enlarge the scope of one or more 
of the presently available remedies, since certain allegations which set 
up unquestionable violations of the due process clause of the Fourteenth 
Amendment cannot be reviewed by habeas corpus, writs of error, or 
coram nobis motions as those procedures now exist in Illinois. The simplest 
reform would be a retreat from the stand taken in the Swolley case; the 
Court might broaden the applicability of habeas corpus to include non- 
jurisdictional problems or, better still, might hold that any conduct 
which deprives the accused of due process of law destroys the jurisdiction 
of the trial court to enter judgment.* Another possibility would be the 
expansion of the coram nobis motion to include review of facts which 
were within the knowledge of the trial court at the time of trial, if those 
facts constitute a denial of due process. If the availability of the motion 
were made generally known to prisoners, the five-year limitation period 
would cause less difficulty, so that legislative action might not be neces- 
sary. Whichever method might be selected, the limited review available 


% Lee Van Woods (see Woods v. Nierstheimer, 328 U.S. 211 [1946]) has been in court nine 
times without securing a hearing on the merits of his allegations, : nd has now applied for a 
writ of habeas corpus to the United States District Court for the Northern District of Illinois. 
John Rooney (see United States ex rel. Rooney v. Ragen, 158 F. 2d 346 [C.C.A. 7th, 1946], 
cert. den. 67 S. Ct. 1532 [1947]) required only seven petitions to exhaust his state remedies 
since his fourteen years’ imprisonment eliminated the need to seek relief in coram nobis pro- 
ceedings. 


% Johnson v. Zerbst, 304 U.S. 458, 468 (1938); see petitioner’s brief at 14, Woods v. Niers- 
theimer, 328 U.S. 211 (1946). 
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on writs of error would lose its significance. If Illinois state courts fur- 
nished effective machinery for post-conviction hearings, the necessity of 
seeking writs of error as a prerequisite to relief in the federal courts would 
vanish. 

Once a method has been provided for hearing all claims of violation of 
constitutional rights in criminal proceedings, means must be established 
to prevent the glutting of the courts with fabricated or insufficient peti- 
tions. One possibility would be to refer all petitions to the public defender, 
or other counsel in a capacity as friend of the court.’*° This requirement 
would be useful not only in withdrawing a heavy burden from the courts, 
but also in aiding the petitioners to stay out of procedural pitfalls.** The 
friend of the court, assuming all the allegations to be true and interpreting 
the petition liberally as required by the United States Supreme Court," 
should advise the court of his opinion as to the sufficiency of the petition. 
If the court then finds that the petition fails to state a cause of action or 
that the wrong remedy has been chosen, it should grant the state’s mo- 
tion to dismiss the petition, but it should be required to state the grounds 
upon which dismissal is based. 

If, on the other hand, the allegations establish a prima facie valid case 
for relief, the courts might adopt, in modified form, the requirement set 
up in the Tuohy case: appellant should be required to file supporting affi- 
davits sworn to by any witness whose testimony would be required to 
establish petitioner’s claim. After the state had filed answering affidavits, 
the court might determine whether the affidavits would justify the giving 
of a full hearing to petitioner. Such a selective weeding-out process, which 

1° Unfortunately, mere representation of the prisoner by appointed counsel is not enough 
to insure that the Court will give the petition adequate consideration. Thus, petitioner Van 
Woods sought coram nobis in the Criminal Court of Cook County in July, 1945, alleging in- 
adequate representation by counsel and use of a coerced confession at his trial. The allegations 
were later held to establish a clear denial of due process in Woods v. Nierstheimer, 328 U.S. 
211 (1946). The petitioner was represented by the chairman of the Chicago Bar Association 
Committee for Defense of Prisoners, yet the “hearing” consisted only of the following: 

Counsel: He is asking a writ of coram nobis. He was not given advice as to the correct plea 


and all of that, all of which was unknown to him at the time. He sets up in the petition he was 
under the influence of narcotics. 


The Court: Leave to file the petition for coram nobis without costs. Petition dismissed. 


tt The Illinois Supreme Court has ruled that where a prisoner has been sentenced for an 
erroneous term, he must be resentenced and serve his new sentence without credit for time 
served under the erroneous term, unless the trial court chooses to diminish the new sentence 
accordingly. Thus the prisoner seeking review may only succeed in obtaining a resentence 
which, added to the time already served, is longer than the original erroneous sentence. This 
unjust rule was applied last term in People v. Heard, 396 Ill. 215, 71 N.E. 2d 321 (1947); 
People v. Judd, 396 Ill. 211, 71 N.E. 2d 29 (1947); and People v. Starks, 395 Ill. 567, 71 N.E. 
2d 23 (1947). Such results might have been avoided had prisoners been advised by counsel. 


102 Hawk v. Olson, 326 U.S. 271, 276 (1945); Tomkins v. Missouri, 323 U.S. 485, 487 (1945)- 
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is similar to one approved by the United States Supreme Court,'*? should 
certainly fulfill the requirements of due process. 

Whatever plan is finally adopted, there can be'no doubt that now 
is the time for the Court to take some affirmative action to remedy a very 
unhealthy situation. For the most part, the Court’s decisions during the 
1946-47 terms only raised higher the procedural barrier behind which the 
Court shelters itself from the spectacle of criminal appellants vainly seek- 
ing post-conviction hearings. Until the problem is met by providing means 
for such hearings, the change in Illinois prison rules which allowed peti- 
tions to be sent out of the penitentiary must be regarded, at best, as a 
mixed blessing.’ 

C. PUBLIC LAW 


Approximately 23 per cent of the cases decided during the last year in- 
volved questions of public law."** The more important can be classified in 
a few categories: constitutional law, taxation, and law of local government 
bodies..Of these the most widely debated were three constitutional law 
cases. People ex rel. McCollum v. Board of Education of School District No. 
71'* involved the Champaign Board of Education’s action permitting 
church-financed religious instruction of public-school children. Instruc- 
tion was given during school hours and in school buildings, upon the writ- 
ten request of the parents of the children concerned. The plaintiff, a tax- 
payer and parent of a child attending a district public school, sought man- 
damus to compel discontinuance of such instruction on the ground that it 
violated Article II, Section 3 of the Illinois Constitution."” The trial court 
denied the writ, and the Supreme Court affirmed the denial. 

The Court held that no prohibition of the free exercise of religion was 
involved in the program since participation was voluntary. According to 
the Court, the stigma attached to non-participation was not compulsion.’® 

103 Hysler v. Florida, 315 U.S. 411, 415-17 (1942). 


04 In United States ex rel. Bongiorno v. Ragen, 54 F. Supp. 973, 975 (Ill. ,19044), aff’d 146 
F. ad 349 (C.C.A. 7th, 1944), cert. den. Bongiorno v. Ragen, 325 U.S. 865 (1945), petitioner 
secured a hearing on the merits of his claim with only one petition, since the complete absence 
of available remedies in Illinois courts gave him access to the federal courts. For prisoners 
who could reach the federal district court by any method, relief was thus far speedier than 
under the present “more liberal” rule. 

105 See Table 5, at 171 infra. 

106 396 Ill. 14, 71 N.E. ad 161 (1947), cert. granted 67 S. Ct. 1524 (1947). 

107 “The free exercise and enjoyment of religious profession and worship, without discrimi- 
nation, shall forever be guaranteed, and no person shall be denied any civil or political right, 
privilege, or capacity, on account of his religious opinions.” Il]. Const. Art. II, § 3. 

18 People ex rel. Latimer v. Board of Education of Chicago, 394 Ill. 228, 68 N.E. ad 305 
(1946) sustained the constitutionality of an arrangement whereby children were excused from 
school to attend religious education classes. 
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People ex rel. Ring v. Board of Education,’ invalidating a daily classroom 
program involving Bible-reading and prayer, was distinguished on the 
basis that participation in that program was required of all pupils. And be- 
cause the expense of the program to the taxpayers was found to be limited 
to wear and tear on furniture and floors, it was held to fall within the de 
minimis doctrine, and, therefore, not to violate the Illinois constitutional 
provisions guaranteeing free exercise of religion and prohibiting payment 
of public funds for religious purposes.° 

There is a division of opinion in state courts on the constitutionality of 
Bible-reading programs similar to the one struck down in the Ring case." 
The difficulties surrounding this subject are abundantly illustrated in the 
recent school-bus case before the United States Supreme Court.™* But 
these difficulties were largely ignored by the Illinois Court in the McCol- 
lum case. For example, there was no investigation of whether participa- 
tion is really voluntary in a program supported by both the prestige of the 
state, operating through the public school, and the social pressure of at- 
tendance by every child but the plaintiff’s. Nor was there any inquiry as 
to whether the de minimis maxim is properly applicable to an absolute 
prohibition involving the delicate church-state relationship. 

Although of less general legal interest, two cases this term involving 
veterans’ rights immediately concerned the layman. The constitutional- 
__ ity of the Illinois veterans’ bonus was upheld in Rouét ». Barrett," a tax- 
payers’ suit to enjoin state officials from disbursing public moneys to pay 
the expenses of submitting the bonus bond issue to the electorate. By the 
time the Routt case was decided, the bond issue had already been approved 
by the voters. The Court did hear the constitutional issues, however, 
after allowing the complaint to be amended. 

This case and Bilek v. Chicago™ present good examples of the present 
expensive, time-consuming procedure for testing the constitutionality of 

19 245 Ill. 334, 92 N.E. 251 (1910). 


ue “No person shall be required to attend or support any ministry or place of worship 
against his consent, nor shall any preference be given by law to any religious denomination 
or mode of worship.” Ill. Const. Art. Il, §3. Neither the general assembly nor any . . 
school district . . shall ever make any appropriation or pay from any public fund whatever, 
anything in aid of any church or sectarian purpose, or to help support or sustain any school 
.... controlled by any church or sectarian denomination whatever; nor shall any grant or 
donation . . . . ever be made by . . . . any such public corporation, to any church, or for any 
sectarian purpose.” Ill. Const. Art. VIII, § 3. 


™ See cases cited in 5 A.L.R. 866 (1920) supplemented in 141 A.L.R. 1144 (1942). 
™ Everson v. Board of Education, 330 U.S. 1 (1947). 

*13 396 Ill. 322, 71 N.E. 2d 660 (1947). 

4 396 Ill. 445, 71 N.E. 2d 789 (1947), holding invalid a superhighway bond issue. 
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proposed bond issues requiring approval by the people. By the time a case 
is heard in the Supreme Court, the proposal will, in many cases, already 
have been approved by the voters. If the issue should then be held invalid, 
the time and expense of publication and submission to the voters will have 
been wasted. Furthermore, if the subject is one on which rapid action is 
desirable, the time already lost, plus the time required to resubmit the 
question in a future general election in a form meeting constitutional re- 
quirements, may prove an insuperable obstacle to adequate timely legis- 
lation. 

The constitutionality of other veterans’ legislation was involved in 
People ex rel. Jendrick v. Allman."5 A 1945 amendment to the City Civil 
Service Act contained a provision exempting war veterans from civil serv- 
ice discharge for misstatement of age." Twenty-seven years is the maxi- 
mum eligible age for police examination applicants. The 1945 amendment 
seems to have been designed to circumvent this age requirement as far as 
veterans were concerned. The petitioner was a World War I veteran dis- 
charged from a position as patrolman in Chicago for misstating his age on 
his application for civil service examination. He brought a mandamus pro- 
ceeding to compel the police commissioner to reinstate him in accordance 
with the exemption stated in the act. The Court held the provision in 
question unconstitutional in that it discriminated against persons with- 
out basing that discrimination on a reasonable distinction in circum- 
stances. In 1914 the Court had upheld veterans’ preference in Civil Service 
positions."? However, according to another line of precedent there must 
be some substantial difference between classes to justify preference, and 
such difference must relate to the purpose of the act."* It seems clear that 
a veteran who misstates his age is not more desirable as a public servant 
than any other person making misstatements. The maximum age of twen- 
ty-seven apparently was set to promote efficiency, probably based on 
length of potential service and on physical capabilities. Exemption of 
veterans from this requirement, therefore, cannot be said to promote 
efficiency on the police force. There is no inconsistency between allowing 
a certain amount of public appreciation for war service and drawing the 
line short of unreasonable and inefficient privileges. 

Of far-reaching importance to the preservation of Illinois land are cases 

™5 396 Ill. 35, 71 N.E. 2d 44 (1947). 

™6TIl. Rev. Stat. (1945) c. 244, § 51. 

7 People ex rel. Sellers v. Brady, 262 Ill. 578, 105 N.E. 1 (1914). 


u8 People v. Linde, 341 Ill. 269, 173 N.E. 361 (1930); Wintersteen v. National Cooperage & 
Woodenware Co., 361 Ill. 95, 197 N.E. 578 (1935). 
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involving the constitutionality of legislative attempts to compel individual 
property owners to use their land in such a way as to conserve the state’s 
resources. One such statute was struck down during the 1946-47 session 
in Northern Illinois Coal Corp. v. Medill."® Suit was brought to enjoin the 
Director of Mines and Minerals from enforcing provisions of an act re- 
quiring operators engaged in “open cut” or “strip” coal mining to restore 
the land to approximately its original contour.*° The Court held that the 
statute was not a true public health or conservation measure and hence 
was unconstitutional as an invalid exercise of the police power. 

The Court’s reason for holding that the statute was not a public health 
measure, tending to eliminate breeding places for bacteria and mosquitoes, 
was that the statute required restoration of the original contour of the 
land. Thus, argued the Court, if the land originally contained pools or 
swamps, such features presumably would also have to be restored. The 
Court cited cases holding that property rights may not be invaded under 
the guise of protection of public health when that is not the purpose of the 
regulation.’ It found that the testimony of two witnesses that the water 
in the pools in the open cuts would sustain life and breed bacteria and mos- 
quitoes, like any other stagnant water, was insufficient evidence to show 
that the public health was endangered. The Court also indicated that even 
if the regulation were a valid exercise of police power, it would be invalid 
in this case as an unreasonable discrimination against coal “strip” mine 
operators, as compared, for example, with quarry owners. There was no 
discussion of the prevalence of the coal “strip” mining wastes as compared 
with quarry wastes, nor was there any inquiry into the practical difficulties 
of restoring the original contour of rock quarries. Since in Illinois, coal 
“strip” mining creates the major problem, and since the material for fill- 
ing is on hand, the legislature seems to have made no unreasonable dis- 
tinctions between classes. And reasonable distinctions between classes 
can be made in the exercise of the police power. In this case, since the 
practical problem is almost synonymous with coal “strip” mining, the dis- 
tinction would appear quite reasonable. 

A statute permitting the City of Chicago to issue slum-clearance bonds 
and levy taxes to pay for them™ was upheld in a second land case, People 
ex rel. Tuohy v. Chicago. Here, a quo warranto proceeding attacked the 

#9 397 Ill. 98, 72 N.E. 2d 844 (1947). 

™° Til. Rev. Stat. (1945) c. 93, §§ 162-80. 


1 Bailey v. People, 190 Ill. 28, 60 N.E. 98 (1901); People v. Carolene Products Co., 345 
Ill. 166, 177 N.E. 698 (1931). 


™ Til. Rev. Stat. (1945) c. 24, §§ 23-103.1. ™3 394 Ill. 477, 68 N.E. ad 761 (1946). 
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statute on the theory that it attempted to empower a municipality to ac- 
quire private property for other than public purposes. The Court deemed 
rehabilitation of slum areas a public use within the meaning of the consti- 
tution even though the leasing or sale of such areas to private persons was 
contemplated. The decision, a logical extension of Zurn v. Chicago,"** paves 
the way for extensive improvements in housing conditions in Illinois, both 
through direct state action and through state grants of power to munici- 
palities. 

That tax exemption is available for municipal airports is indicated by 
People ex rel. Lawless v. Quincy.’ Local taxing bodies sought a judgment 
and order of sale for delinquent taxes on an airport owned by the City of 
Quincy but situated several miles outside the city. The city alleged that 
the airport was tax exempt under the Revenue Act of 1939. A majority 
of the Court held that the airport was used for public purposes under Sub- 
section 9. The parties, however, had argued the case solely under Subsec- 
tion 6. Two judges, specially concurring, pointed out that, under the ejus- 
dem generis rule of statutory interpretation, Subsection 9 should be ap- 
plied only to kinds of things similar to those enumerated, namely market 
houses and public squares. They said, however, that the airport would be 
tax exempt under Subsection 6, since they believed that it was used 
exclusively for municipal purposes. Both the majority and the concurring 
judges avoided the problem of defining an “exclusive municipal purpose,” 
the former by basing the decision on Subsection 9 and the latter by merely 
stating that an airport was used for such a purpose. It may be inferred that 
since the Court agreed on tax exemption for two different reasons it is will- 
ing to use the act to provide a broad base for municipal tax exemption.” 

Situations may arise, however, where “public purposes” and “munici- 
pal purposes” will have to be defined more precisely. Such a situation may 
be presented by problems involving metropolitan areas. If, for example, 
Chicago were to operate a metropolitan water supply system, with some 


124 389 IIL. 114, 59 N.E. 2d 18 (1945). This case held that a law authorizing a private cor- 
poration to take private property for the redevelopment of slum and blighted areas authorized 
a taking for a public use. 


8 395 Ll. 190, 69 N.E. 2d 892 (1946). 


#6 Til. Rev. Stat. (1945) c. 120, § 500. The act provides for tax exemption in part as follows: 
(6)... . all property owned by any city or village outside of the corporate limits of the 
same if used exclusively for municipal pu 


rposes. 
“(g) All market houses, publi ic squares and other public grounds owned by a municipal 
corporation and used exclusively for public purposes.’ 


"7 Would not this case indicate, for example, that housing developments such as involved 
in People ex rel. Tuohy v. Chicago, 394 Ill. 477, 68 N.E. 2d 76: (1046), are tax exempt? 
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of the necessary property located outside the city, the “public purposes” 
clause would almost surely not apply, since the use would be limited to 
inhabitants of the city.”* Sale of water to other communities would argu- 
ably not be a municipal purpose, and at least a part of such a project™ 
might be subject to taxation. Thus a strict or liberal interpretation of 
“exclusively municipal purposes” may have considerable influence on 
future planning of metropolitan projects. 


Another group of cases which received some public attention were those 
involving the law of state and local government bodies. One of the most 
difficult problems facing the Court in this group of cases stems from ap- 
peals seeking relief from rulings of government agencies. The Court re- 
cently has shown some tendency to refuse recognition of the validity of 
legislative and administrative determinations and to substitute its own 
judgment for that of a city council or board equipped to handle the tech- 
nical issues. This tendency is illustrated in 2700 Irving Park Building Corp. 
v. Chicago.*** The plaintiff in that case had purchased, in 1941, a fifty- 
three-acre tract of land for industrial purposes. The land bordering on the 
tract had been and was both industrial and commercial. Most of the sur- 
rounding area, however, was residential. Before construction was started 
by the plaintiff, the Chicago City Council passed a zoning amendment,™* 
which provided for the rezoning of a portion of the tract for apartment 
usage. Subsequently a spot zoning amendment*” rezoned the entire tract 
for apartment usage. The plaintiff brought suit to set aside the zoning 
legislation as a taking of property without due process of law. On appeal, 
the Supreme Court affirmed the lower court’s decision, holding the ordi- 
nances void with respect to the plaintiff’s property. 

The Court carefully pointed out that in determining the validity of re- 
zoning ordinances, its inquiry is limited to whether the City Council had 
authority to pass the ordinance and whether the ordinance has a reason- 
able relation to the public health, safety, and welfare, or is unreasonable or 
arbitrary."*? Despite this dictum, the Court reasoned that since the “high- 


«8 City of Mattoon v. Graham, 386 III. 180, 53 N.E. 2d 955 (1944). 


™9 People ex rel. Lawless v. City of Quincy, 395 Ill. 190, 200, 69 N.E. 2d 892, 897 (1947). 


1° 395 Ill. 138, 69 N.E. 2d 827 (1946), noted in 14 Univ. Chi. L. Rev. 718 (1947); cf. also 
Illinois Central R. Co. v. Illinois Commerce Commission, 395 Ill. 303, 70 N.E. 2d 64 (1946). 


3t Comprehensive Amendment to the Chicago Zoning Ordinance ,Chicago Rev. Code 
(t946) § 194A. 


«32 Chicago Rev. Code (1946) § 194A-1. 
*33 395 Ill. 138, 149, 69 N.E. 2d 827, 831 (1946). 
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est and best use’””**4 of the fifty-three acre tract was industrial,'* and inas- 
much as the trend in the immediate neighborhood had been industrial for 
two decades, the plaintiff should be allowed to use his property for manu- 
facturing purposes. By setting up a standard for zoning legislation which 
did not take into consideration the comprehensive problems of city plan- 
ning, the Court not only usurped the function of the City Council in de- 
termining the best use of the land, but introduced serious obstacles in the 
way of a much needed comprehensive rezoning plan for the City of Chi- 
cago. Similar revisions of zoning ordinances by the Court have occurred 
before in Illinois.'* 

But the Court has in some instances quite vigorously upheld the ad- 
ministrative acts of zoning commissions."*’? In DeBartolo v. Oak Park,** 
decided during the past term, the Court in upholding the enforcement of a 
zoning ordinance of the Village of Oak Park said, “A zoning ordinance is 
presumed to be valid. The burden is upon one assailing such an ordinance 
to overcome this presumption. Where a general zoning ordinance is 
passed, those who buy property in zoned districts have the right to rely 
upon the rule of law that the classification made in the ordinance will not 
be changed unless the change will be required for the public good.”**® In 
that case, a petition to convert a dwelling into a two-family apartment 
building in a district zoned for single family uses had been denied. The 
plaintiff contended that the zoning ordinance was unreasonable as applied 
to her property because of the presence of multiple dwellings on the same 
and adjoining blocks,’** and because nearby property was zoned for com- 
mercial use. The contrast between the judicial technique used in this case 
and that used in the Jrving Park case is notable. In the DeBartolo pro- 
ceeding, the Court emphasized the presumptive validity of zoning ordi- 
_ 4 For a discussion of the “best use” test, see 14 Univ. Chi. L. Rev. 718 (1947), noting the 
instant case. ° 

138 Two expert witnesses testified to the effect that the best use of the land was industrial, 
while two other experts maintained that it was residential. 


+36 Anderman v. Chicago, 379 Ill. 236, 40 N.E. 2d 51 (1942); La Grange v. Leitch, 377 Ll. 
99, 35 N.E. 2d 346 (1941); Harmon v. Peoria, 373 Ill. 594, 27 N.E. 2d 525 (1940); Forbes v. 
Hubbard, 348 Ill. 166, 180 N.E. 767 (1932). 


31 Zadworny v. Chicago, 380 Ill. 470, 44 N.E. 2d 426 (1942); Minkus v. Pond, 326 III. 467, 
158 N.E. 121 (1927); Aurora v. Burns, 319 Ill. 84, 149 N.E. 784 (1925). The cases are in ac- 
cord with the approach of the United States Supreme Court in Euclid v. Ambler Realty Co., 
272 U.S. 365 (1926) and Zahn v. Board of Public Works, 274 U.S. 325 (1927). 

"8 396 Ill. 404, 71 N.E. 2d 693 (1947). 

39 Thid., at 410 and 696. 

"4° Evidence showed that these multiple dwellings had been constructed prior to the pas- 
sage of the ordinance under attack by plaintiff. 
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nances, which can be rebutted only if the opponent of the ordinance can 
show that his constitutional property rights have been invaded, while in 
the Irving Park opinion, primary stress was laid upon the freedom of 
property owners to use their land as they desire, limited only by a reason- 
able exertion of the police power. The same principles were apparently as- 
serted in each case. The manner in which the Court laid emphasis on one 
or the other of two opposing concepts, however, determined the decisions, 
while giving the impression that no difficult problem existed. 

Other local government problems before the Court involved controver- 
sies arising from agreements between municipalities and private individ- 
uals. The most important of these cases was Yellow Cab Company v. Chi- 
cago,’* involving the contract rights of taxicab licensees. In 1934, the Chi- 
cago City Council had passed an ordinance providing for the issuance of 
taxicab licenses. Of 4,100 licenses issued, the plaintiff Yellow and Checker 
Cab companies received approximately 3,600. The ordinance provided 
that the licenses issued were to be effective until 1940 unless revoked soon- 
er, that no further licenses were to be issued without a determination of 
public necessity at a public hearing, and that if a licensee failed to operate 
his cab for some reason within his control, his license could be revoked. 

In 1937, the business recession made it necessary to reduce the number 
of taxicabs on the streets. An ordinance was therefore passed providing 
for voluntary surrender of taxicab licenses. In return for the surrender of 
his license, a licensee was to have a thirty-day option to take up any new 
license issued when the city determined that more taxicabs were needed. 
Almost all of the licenses surrendered were given up by the plaintiffs. 
The ordinance also extended the remaining licenses until 1945, when an- 
other ordinance was enacted renewing them until 1950. 

As a result of their inability to replace automobiles and parts during the 
war, the plaintiff companies were unable to operate a number of cabs 
equal to the number of licenses held. Increased public demand for better 
transportation stimulated the City Council to pass an ordinance in 1946 
providing for the issuance of 250 “permits” for the operation of taxicabs. 
These “permits” were to be distributed equally throughout the city, 
with preference given to ex-servicemen. At the same time, the Public 
Vehicle License Commissioner took steps to revoke the licenses of plain- 
tiffs, unless the latter could put idle cabs back into operation within five 
days. The present action was brought to enjoin such revocation of licenses 
and also to restrain the issuance of “permits.” 


14 396 Ill. 388, 71 N.E. 2d 652 (1947); cf. Branigar v. Village of Riverdale, 396 Ill. 534, 72 
N.E. 2d 201 (1947). 
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The city argued that the ordinances of 1934, 1937, and 1945 tended to 
create a monopoly for the plaintiffs and were therefore void. The Court, in 
ruling for the plaintiffs, held, in accord with Illinois precedents,'** that the 
ordinances in question were irrevocable contracts between the city and 
the licensees and that therefore the commissioner could not revoke the 
licenses. The ordinance authorizing the issuance of permits was declared 
invalid since it did not attempt to bring the new cabs and drivers under 
the same regulations as the other taxicabs in the city, nor did it provide 
for a termination of those “permits” when the original taxicab licensees 
would be able to furnish the service which the public required. It is ap- 
parent under the latter holding that the immediate need for more taxicab 
service in the city could have been met by appropriate amendment to the 
“permit” ordinance. But the question of monopoly would still be present, 
since the permit-holders would have to leave the field once the plaintiffs 
could meet the physical demands for service. The Court in rejecting the 
city’s contention that the ordinances tended to create a monopoly, relied 
on Capitol Taxicab Company v. Cermak,’ involving a Chicago ordinance 
similar to that passed in 1934. There, it was held that since the city had 
reserved the right to issue new licenses after public hearings and a showing 
of public necessity without obtaining consent from previous licensees, no 
monopoly was created. 

Theoretically this right remained unchanged after the contract ordi- 
nance of 1937, but it is not so clear that the provision had any practical 
value after the grant of an option to the plaintiffs. The city would have 
had to issue almost a thousand licenses to this group, increasing the city’s 
cabs by more than a third, before it could begin issuing licenses to poten- 
tial competitors. It would also require several hundred more licenses be- 
fore the newcomers could become numerous enough to offer effective com- 
petition. In view of the 1937 depression experience, illustrating the dangers 
to public safety of too large a number of competing cabs, such action by 
the city seems unlikely. The Court recognized these practical results of 
the passage of the 1937 “option” ordinance, but it ruled that no monopoly 
was created, since the ordinance was of general application and within 
the power of the city to enact. 

A recent decision of the United States Supreme Court has recognized 
the monopolistic character of the Chicago taxicab situation, while ruling 


14#® Peoria Railway Co. v. Peoria Railway Terminal Co., 252 Ill. 73, 90 N.E. 689 (1911); 
People v. Blocki, 203 Ill. 303, 67 N.E. 809 (1903); Chicago v. Oak Park Elevated R. Co., 
250 Ill. 486, 95 N.E. 456 (1911). 


14 60 F. ad 608 (D.C. IIL, 1932). 
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that no cause of action was stated under the Sherman Act, since local 
taxicab service did not involve interstate commerce." 


Also within the category of Public Law is a group of taxation cases. Al- 
though none of these cases is in itself of great importance, together they 
are indicative of the Court’s approach to difficult problems of statutory 
construction. Most of the Court’s tax work is limited to considering nar- 
row technical objections to the methods of administering the archaic Illi- 
nois general property levy.‘ Numerous cases strike down exercises of the 
taxing power not meticulously conforming to the statutes. In a few cases, 
however, where the interpretation of ambiguous statutory provisions 
raises questions substantially affecting taxation procedure and revenue 
returns, the Court diligently inquired into and furthered the legislative 
purpose. 

An example of a case in which the Court’s decision hinged on a trivial 
defect is Saline Branch Drainage District ». Urbana-Champaign Sanitary 
District,“ in which it was held that a judgment confirming a special as- 
sessment against the “U. & C. Sanitary Dist.” violated the constitutional 
provision that judicial proceedings be in the English language because the 
quoted phrase is not “intelligible to a person understanding the English 
language without other knowledge.” People ex rel. Anderson v. Chicago 
& N.W.R. Co.” was a similar case, involving the question of compli- 
ance by a city council with the requirement of a recordation of the vote 
of each council member by yeas and nays. The record showed: ‘Voting 
Aye 5. Nay none. Carried.” In insisting that the vote of each member be 
recorded by name, the Court stated that it could not “indulge the specu- 
lation . . . . that the five members of the council noted as present were the 
five voting aye’! The council consisted of only five members. 

In People ex rel. McWard v. Wabash R. Co.'*? the Court held that a cer- 
tified copy of the tax levy ordinance and not the original copy must be 
filed with the county clerk. If the document upon which the county clerk 


143 United States v. Yellow Cab Co., 67 S. Ct. 1560 (1947). 


444 Objections are usually raised by railroads which have enough at stake as large tax- 
payers to justify the costs of the suits. People ex rel. Hargrave v. Baltimore & Ohio R. Co., 
304 Ill. 471, 68 N.E. A90-ones Bren sur. McWard v. Wabash R. Co., 395 Ill. 243, 
70 N.E. 2d 36 (1946); People ex rel. Goodman v. Wabash R. Co., 395 Ill. 520, 70 N.E. 2d 718 
spe ep an Schlaeger v. Riche, 396 Ill. 85, 71 N.E. ad 335 (1947); People ex rel Wil- 

Illinois Central R. Co., 396 Ill. 510, 72 N.E. 2d 330 (1947); People ex rel. Prindablo v. 
New York Central R. Co., 307 Il. 50, 72 N.E. ad 821 (1947). 


48 395 Ill. 26, 69 N.E. 2d 251 (1947). 
446 3096 Ill. 466, 71 N.E. 2d 701 (1947). "47 395 Ill. 243, 70 N.E. ad 36 (1946) 
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bases his authority for extending the tax purports on its face to be the 
original ordinance and not a copy thereof, the levy is void.'** Even though 
the document is in fact a copy, it cannot be amended by adding a certifica- 
tion to show that it is a certified copy and not the original.’ But if the 
document filed appears on its face to be a copy even though not certified, 
it may subsequently be amended by adding the necessary certification to 
support the tax.%° The result is that in the statutory phrase “certified 
copy” the Court puts emphasis upon “copy” and not upon “certified.” 
This emphasis only complicates tax procedure without adding to the tax- 
payer’s protection, for it is clear that the fact of certification rather than 
the fact of copying is what protects him. The filing of the original ordi- 
nance actually gives the taxpayer greater protection than filing a certified 
correct copy, since the sole purpose of certification is to insure that the 
copy is a true one. 

This decision, however, is in conformity with a line of Illinois prece- 
dents'* all based upon one case.'* But that case is distinguishable because 
it involved the filing of an appropriation ordinance instead of a levy ordi- 
nance. Thus, a closer examination of the original precedent might have 
avoided invalidating the tax on a purposeless technical ground. 

On the other hand, where the issue was the interpretation of ambiguous 
statutory provisions, the Court in two cases found the interpretation which 
most reasonably fulfilled the legislative objectives. The more important 
was Anderson v. Park Ridge's* which required a construction of section 
162(a) of the Revenue Act.** This section, setting the maximum and 
minimum rates for the extension of 1946 taxes in all taxing districts in the 
state with a population of less than 500,000, was part of a comprehensive 
legislative plan to cure the flagrant lack of uniformity caused by the long- 
established practice of locally assessing property at less than its full value. 

14 C., L., & W. R. Co. v. People, 213 Ill. 197, 72 N.E. 774 (1904); Village of Russellville v. 
Purdy, 206 Ill. 142, 68 N.E. 1085 (1903). 


+4 People ex rel. Wangelin v. Picairn, 371 Ill. 616, 21 N.E. 2d 753 (1939); People ex rel. 
Riche v. C. & E. L. R. Co., 315 Ill. 424, 146 N.E. 499 (1925); People ex rel. Carr v. Chicago & 


N. W. R. Co., 312 Ill. 58, 143 N.E. 460 (1924); People ex rel. Daugherty v. Wabash R. Co., 
256 Ill. 329, 100 N.E. 261 (1912). 


18° People v. Patten, 287 Ill. 392, 122 N.E. 471 (1919); People v. Kankakee and Seneca 
R. Co., 256 Ill. 419, 100 N.E. 254 (1912). 


+ Cases cited notes 148-50 supra. 
1% Village of Russellville v. Purdy, 206 Ill. 142, 68 N.E. 1085 (1903). 


*83 People ex rel. Hutchcraft v, Louisville & Nashville R. Co., 396 Ill. 502, 72 N.E. ad 194 
(1947); Anderson v. Park Ridge, 396 Ill. 235, 72 N.E. 2d 210 (1947). 


14 396 Ill. 235, 72 N.E. ad 310 (1947). +88). Rev. Stat. (1945) c. 120, § 643(a). - 
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The legislation required all counties to assess at 100 per cent and, then, 
in order to prevent substantial increases in tax collections, reduced maxi- 
mum tax rates 50 per cent. The combination of an increase in assessments 
to 100 per cent and a reduction in rates to 50 per cent left those counties 
which had previously assessed at 50 per cent with the same taxing power, 
those which had previously assessed at less than 50 per cent with more tax- 
ing power, and those which had previously assessed at more than 50 per 
cent with less taxing power. 

Section 162(a) attempted to remove this variation by fixing in para- 
graph 1 a minimum amount extendable and by limiting in paragraph 2 the 
tax rate to 15 per cent more than a formula maximum, “provided that in 
no one year during aforementioned five-year period shall the tax extension 
be increased to exceed 5 per cent of the maximum extendable in 1942.” A 
literal reading of the proviso appears to indicate that the amount of reve- 
nue to be raised under paragraph 2 could not exceed by more than 5 per 
cent the maximum amount that could have been raised in 1942. The tax- 
payer urged this interpretation, but the city argued that the proviso only 
limited paragraph 2. The Court, however, more reasonably interpreted 
the proviso to mean that the 15 per cent increase in rates stipulated in 
paragraph 2 was limited so that the increase in revenue in any one year 
which could be raised by the increase over the formula rate could not ex- 


ceed 5 per cent of the maximum tax extendable in 1942. This decision per- 
mits a gradual increase in tax extensions during the five-year period, 
whereas the interpretations of either the city or the taxpayer would have 
permitted an abrupt increase in collections at the end of the period. 


D. PRIVATE LAW 

As has already been indicated, a relatively small percentage of the liti- 
gation reaching the Illinois Supreme Court last term was between private 
parties. Moreover, more than half of the cases between private parties 
involved property ; fewer than 2 per cent were concerned with commercial 
relations, and fewer than 4 per cent with torts.*® None of the tort cases"s’ 
or of the commercial cases" made any important changes in Illinois law. 
Nor did any of them indicate a significant trend in the Court’s approach 

t86See Table 5, at 171 infra. 


"81 Schneiderman v. Interstate Transit Lines, Inc., 394 Ill. 569, 69 N.E. ad 293 (1946); 
Zitnik v. Burik, 395 Ill. 182, 69 N.E. ad 888 (1946); Miller v. Miller, 395 Ill. 273, 69 N.E. ad 
878 (1946); Westinghouse Electric Elevator Co. v. LaSalle Monroe Building Corp., 395 Ill. 
429, 70 N.E. 2d 604 (1946). 


18 Mills v. Susanka, 394 Ill. 439, 68 N.E. 2d 904 (1946); Dean v. Kellogg, 394 Ill. 495, 


68 N.E. ad 898 (1946); Henrys v. Raboin, 395 Ill. 118, 69 N.E. ad 491 (1946); Doggett v. 
North American Life Ins. Co., 396 Ill. 348, 71 N.E. ad 690 (1947). 
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to these kinds of problems. Similarly, the trust cases**® during the last year 
cannot be said to have effected any change in Illinois trust law. In most of 
them, the Court was required to sift conflicting testimony and then apply 
well-known principles to the determined facts. 

The significant cases in this section fall into four categories: real prop- 
erty, wills and probate, family relations and divorce, and labor. All of the 
labor cases last year involved claims under the Workmen’s Compensation 
and Unemployment Compensation Acts. Although, strictly speaking, they 
are not litigations between private parties, nevertheless, the issues in these 
cases always involve a conflict between employee and employer over their 
respective rights under state labor statutes. 


Because of the direct review of right in freehold cases the Supreme 
Court’s attention in real property litigation is often preempted by trivial 
issues complicated only in their facts. The most significant and disturbing 
of the few important decisions was Wlocsewski v. Kozlowski. There, the 
prospective vendors employed a real estate dealer to find a purchaser for 
their property. Since the plaintiff, the would-be purchaser, preferred to re- 
main anonymous, the real estate dealer suggested that a clerk act as agent 
and that the purchaser remain an undisclosed principal. The purchaser 
orally consented to this arrangement, and a contract was drawn by the 
real estate dealer and signed by the vendors and the agent. When the 
vendors repudiated the contract, the agent, later joined by the purchaser 
as real party in interest, sued for specific performance. The Court denied 
relief, assigning as one reason the real estate dealer’s duplicity in acting 
for both vendor and purchaser without fully disclosing the details of his 
dual agency. Thus confined to the narrow facts of the case, the decision 
is in line with the authorities.°* The Court, however, emphasized two 
other grounds, and in so doing increased the confusion in Illinois law relat- 
ing to mutuality and undisclosed principals. 

Applying what it called a “settled principle of equity,” the Court stated 
that since the vendor would have been barred by the statute of frauds 
from enforcing the oral contract between the undisclosed principal and 


159 Belleson v. Ganas, 394 Ill. 557, 69 N.E. 2d 321 (1946); Harrison v. Kamp, 395 Ill. 11, 
69 N.E. 2d 261 (1946); Dyer v. Paddock, 395 Ill. 288, 70 N.E. 2d 49 (1946); Stough v. Brach, 
395 Ill. 544, 70 N.E. 2d 585 (1946); Scherman v. Scherman, 395 Il. 574, 71 N.E. ad 16 (1947); 
Houdek v. Ehrenberger, 397 Ill. 62, 72 N.E. 2d 837 (1947); Kane v. Johnson, 397 Ill. 112, 73 
N.E. 2d 321 (1947). 


160 305 Ill. 402, 70 N.E. 2d 560 (1946). 


1 Wrobel v. Wojlasiek, 341 Ill. 330, 173 N.E. 348 (1930) and cases cited in 48 A.L.R. 917 
(1927). 
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the agent, the purchaser was barred by the doctrine of mutuality from 
asserting a claim on the contract. Of the three authorities cited by the 
Court for the “settled principle,” two were decided primarily on other 
grounds. The value of the third’* as a precedent is questionable since it 
was ignored in a later case, on the same point, reaching a contrary result." 
The latter case was not cited in the instant opinion. Moreover, most com- 
mentators and many courts now agree that the doctrine of mutuality re- 
quires only that the court be able to grant complete relief to both par- 
ties."*s In the instant case, since the chancellor had ordered an assignment 
from the agent to the purchaser and the sale was for cash, the requirements 
of the doctrine could be satisfied. Finally, the line of decisions granting 
specific performance to a purchaser under a land contract signed only by 
the vendor™ argue by analogy for granting specific performance here. The 
decision in the instant case, unfortunately, has added to the difficulty of 
the appellate judge who, referring to the doctrine of mutuality, once com- 
plained that ‘‘the decisions are not easy to harmonize.’”* 

More far-reaching and practical effects may result from the third 
ground of the Court’s decision. If followed, it would render the use of 
“straw men” in land transactions a perilous undertaking. Citing Cowan v. 
Curran, the Court said that specific performance was there denied be- 
cause an undisclosed principal cannot sue where “exclusive credit” is 


given the one represented to be the purchaser. The Court then said that 
“in the same case we held in a contract of sale of real estate one has a right 
to determine with whom he will deal, and a failure to disclose an unknown, 
undisclosed principal is ground for denying specific performance.’ The 
holding that an undisclosed principal cannot sue where exclusive credit 
has been given to another is on its face much narrower than the proposi- 
tion that failure to disclose an unknown principal is ground for denying 


* Cummins v. Martzen, 273 Ill. 45, 112 N.E. 347 (1916); Jacksonville Hotel Bldg. Corp. v. 
Dunlap Hotel Co., 350 Ill. 451, 183 N.E. 397 (1932). 


63 Lunt v. Lorscheider, 285 Ill. 589, 121 N.E. 237 (1918). 
164 Lewis v. McCreedy, 378 Ill. 264, 38 N.E. 2d 170 (1941). 
*45 Stone, The “Mutuality” Rule in New York, 16 Col. L. Rev. 443, 446 (1916). 


166 Ulisberger v. Meyer, 217 Ill. 262, 75 N.E. 482 (1905); Gradle v. Warner, 140 Ill. 123, 
29 N.E. 1118 (1892); Estes v. Furlong, 59 Ill. 298 (1871). 

* Ellis Electrical Laboratory Sales Corp. v. Ellis, 269 Ill. App. 417, 426 (1933). 

168 216 Ill. 598, 75 N.E. 322 (1905). There the contract called for the advancement of six 
months’ credit on a substantial part of the purchase price. The contract appeared to be signed 
by a Mrs. Kane, but, unknown to the vendor, Mrs. Kane’s name had been signed by the de- 
fendant, the real party in interest. 


* 305 Ill. 402, 406, 70 N.E. 2d 560, 562 (1946). 
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specific performance. Not one of eight foreign cases cited supports the 
proposition,’”* and one was overruled on a second appeal.'” Moreover, 
the Court in applying the narrower holding of the Cowan case apparently 
overlooked an essential fact. “In the present case,” the Court said, “the 
contract was signed by Isabelle Ostrowski, and so far as appears sole credit 
was given to her by [the vendors].’*” A scrutiny of the contract discloses 
that not only was assignment contemplated but that the transaction was 
to be on a cash basis.'”’ It is to be hoped that the passage of time will not 
convert the Court’s comments on the law of undisclosed principal into 
ratio decidendi. The use of straw men in land transactions is well settled 
in law and in business custom and is often the only way in which large 
corporations and governments can buy land without paying exorbitant 
prices. 

The same lack of sensitivity to commercial needs was displayed in 
Ambarann Corp. v. Old Ben Corp.*"4 In that case, one Sinks, who originally 
held title to the land in controversy, conveyed the “coal, oil and gas’’ to 
the defendant, and later conveyed the property to the plaintiff’s grantor, 
“saving and reserving all coal, oil and mineral rights as heretofore trans- 
ferred to [the defendant].” The question at issue was the admissibility of 
usage evidence to prove that the words “coal, oil and gas” meant, in the 
locale in which the transaction took place, “‘coal, and all the oil and gas 
within the coal.” The Court held that the surface owner was estopped to 
deny the recital of the reservation in the deed from his grantor and ex- 
trinsic evidence was inadmissible to prove that the intention of the parties 
was different from the “unambiguous” words. In doing so, the Court 
ignored the distinction between usage, which, according to most authori- 
ties, may always be admitted to explain even the most unambiguous lan- 
guage, and evidence of a private intention of the parties, which is barred 
by the parol.evidence rule. The possible hampering effect of such an ex- 
clusionary rule in a great commercial state, where “unambiguous” words 
"1° In four of the cases cited, specific performance was denied because of the agent’s false 
representations: White Tower Management Co. v. Taglino, 302 Mass. 453, 19 N.E. 2d 700 
(1939); Gloede v. Socha, tog Wis. 503, 226 N.W. 950 (1929); New York Brokerage Co. v. 
Wharton, 143 Iowa 61, 119 N.W. 969 (1909); Winchester v. Howard, 97 Mass. 303 (1867). In 
two, the defendant had previously refused to deal with the undisclosed principal: Siess v 
Anderson, 159 Mo. App. 656, 139 S.W. 1178 (1911); Boston Ice Co. v. Potter, 123 Mass. 28 
(1877). Kane v. McClenachan, 104 Pa. Sup. 417, 159 Atl. 61 (1932), turned on the agent’s 


duplicity. Kelly v. Thuey, 102 Mo. 522, 15 S.W. 62 (1890), involved the advancement of 
exclusive credit to the agent. 


'™ Kelly v. Thuey, 143 Mo. 422, 45 S.W. 300 (1898). 
*® 395 Ill. 402, 407, 70 N.E. ad $60, 562 (1946). 
73 Abstract of Record, at 77. 174 395 Ill. 154, 69 N.E. ad 835 (1946). 
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and phrases may frequently have curious mercantile definitions, is evi- 
dent. The cited cases are generally inconclusive’’ and conflict with other 
Illinois decisions more in point.’ In view of the inconclusiveness of the 
authorities, it is unfortunate that the Court avoided this opportunity to 
discuss the persuasive arguments in favor of admissibility advanced by 
Wigmore’”’ and Williston’ and accepted in the Restatement of Con- 
tracts.’ The Court’s discussion of both estoppel and usage may have 
been dicta in view of the finding that, regardless of usage, the grantor 
actually had intended to convey the oil and gas in the first deed. The 
multiplicity of grounds for decision makes the Court’s position on each of 
these points uncertain. 

In Pearson v. Adams**° the Court was called upon to reconsider pre- 
vious decisions denying an abatement of part of the purchase price where 
the vendor’s wife refused to join in the deed. The Court has always taken 
the position that the value of a wife’s inchoate right of dower is not ascer- 
tainable, even by the use of mortality tables. The plaintiff, however, 
pointed to a recent statute" providing for a proceeding to determine the 
value of an outstanding inchoate dower right where real estate is sold on 
execution, or in bankruptcy, foreclosure, or lien enforcement proceedings. 
This, he argued, was evidence of a change in the public policy of the state 
on the subject. Most American jurisdictions prefer valuation of the dower 


interest to requiring the purchaser either to accept the deed without the 
wife’s signature and later sue on the covenants, or to pursue his remedy 
at law for breach of contract." But the Court had a brief answer to the 
plaintiff’s argument. ‘“‘The statute relied upon singles out cases where 
there are involuntary sales and makes no reference to transactions volun- 


178 Gilbert & Co. v. McGinnis, 114 Ill. 28, 28 N.E. 382 (1885), refused admission of evidence 
of a custom to give notes for advancements on the sale of corn. Morton v. Babb, 251 IIl. 488, 
96 N.E. 279 (1911) involved an attempt to alter the legal effect of a deed. The question of 
usage did not arise in Decatur Lumber & Manufacturing Co. v. Crail, 350 Ill. 319, 183 N.E. 
228 (1932), Fowler v. Black, 136 Ill. 363, 26 N.E. 596 (1891), or Ford v. Witwer, 383 III. 511, 
50 N.E. 2d 714 (1943). 


176 In Steedtman v. Joseph Lay Co., 234 Ill. 84, 84 N.E. 640 (1908), it was held error to 
exclude evidence of usage to interpret the meaning of such phrases as “f.o.b. Ridgeville, In- 
diana,” and “free at Ridgeville, Indiana.” In Leavitt v. Kennecolt, 157 Ill. 235, 41 N.E. 737 
(1895), an action for breach of contract to employ plaintiff ‘‘at a weekly salary of forty dollars 
per week,” it was held error to exclude evidence of a custom not to pay during the summer. 


«77g Wigmore, Evidence, § 2462 (1940). 

178 3 Williston, Contracts §§ 609, 629 (1936). 

179 Rest., Contracts §§ 246-48 (1932). 

180 394 Ill. 391, 68 N.E. 2d 777 (1946). # Tl]. Rev. Stat. (1945) c. 3, § 189. 
#82 See cases collected in 148 A.L.R. 292 (1944) and 46/A.L.R. 749 (1927). 
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tarily entered into by the parties.’”"*? The policy evinced by the statute 
might be interpreted to proffer to the Court an opportunity to bring IIli- 
nois law into the majority fold. On the other hand, no one would argue 
that the value of a particular dower right can be accurately determined. 
The Court evidently believed that the necessarily arbitrary decision 
should be made only in the situations set forth in the statute. 

A tendency to, require strict performance of a contract for the pur- 
chase of land is manifested in Johnson v. Riedler.**4 The contract provided 
for payment of the purchase price within five days after the title was 
shown to be merchantable. A controversy developed as to the place of 
payment and delivery of the deed and tender of the purchase money was 
delayed until one month after the time stipulated. The Court held that 
the plaintiff was not entitled to relief since he could not show that he had 
fully performed his part of the bargain. In two of the cases cited by the 
Court, time was made of the essence by the parties."*’ A third involved a 
lapse of performance of several years." The present case thus goes further 
than these authorities in requiring strict compliance with a contractual 
provision as to time of performance where the parties have not made 
time of the essence. In the remaining real property cases, the Court re- 
asserted well-established rules and applied them to the facts presented.**” 
Few of those cases were worthy of the attention of the highest judicial 
body of the state. 


Several administrative provisions of the Probate Act were considered 
by the Court in the period under review. Two cases involved the situation 
created in the Probate Court of Cook County by provisions of the Illinois 
Constitution permitting only one probate court and one probate judge in 
the county."** An unbearable burden is imposed upon this single judge by 
the provision of the Probate Act requiring that each of the two attesting 


3 394 Ill. 391, 399, 68 N.E. 2d 777, 781 (1946). 
184 395 Ill. 412, 70 N.E. 2d 570 (1946). 


8s Olson v. Forsberg, 332 Ill. 266, 163 N.E. 697 (1928); Mitchell v. White, 295 Ill. 135, 
128 N.E. 803 (1920). 


% Bennett v. Burkhalter, 257 Ill. 572, 101 N.E. 189 (1913). 


7 McCleary v. Lewis, 397 Ill. 76, 72 N.E. 2d 862 (1947); Spies v. De Mayo, 396 III. 255, 
72N.E. ad 316 (1947); Bydalek v. Bydalek, 396 Ill. 65, 71 N.E. 2d 19 (1947); Lewis v. Blumen- 
thal, 395 Ill. 588, 71 N.E. ad 36 (1947); Creighton v. Elgin, 395 Ill. 87, 69 N.E. ad sor (1947); 
Rice v. United Mercantile Agencies, 395 Ill. 512, 70 N.E. 2d 618 (1946); Koslowski v. Mussay, 
395 Ill. 81, 69 N.E. 2d 338 (1946); Schueler v. Blomstand, 394 Ill. 600, 69 N.E. 2d 328 (1946); 
Newman v. Youngblood, 394 Ill. 617, 69 N.E. 2d 309 (1946); Hesker v. Shaffer, 394 Ill. 480, 
68 N.E. 2d 612 (1946). 


*#8 Til. Const. Art. VI, § 20. 
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witnesses to a will testify before the probate court prior to admission of 
the purported will to probate. As a result, the Cook County Probate 
Court has adopted an expedient whereby the deputy probate clerk hears 
the testimony of the subscribing witnesses, and the probate judge there- 
after merely certifies a transcript of the testimony. In neither case did the 
Court actually pass on the legality of this expedient. In the first,’** the 
Supreme Court reiterated its previous position that the validity of a pro- 
bate court order may not be collaterally attacked in a will contest,™ 
pointing out that the right to contest a will exists only under Section go of 
the Probate Act,?” which does not authorize collateral actions attacking 
the procedure admitting the will to probate.'*? In the second case,'™ a 
petition for mandamus to compel the probate judge to expunge from the 
records all entries pertaining to the admission of a will and codicils to 
probate was held to have been properly denied. The extraordinary remedy 
of mandamus could not be used to correct an allegedly improper procedure 
when the probate proceedings were not void and when no reason was given 
for the failure to object at the proper time and to appeal from the pro- 
bate court’s decision as provided by statute." The Court had previously 
refused to admit parol testimony contradicting similar certificates of the 
probate judge where transcripts of the testimony of subscribing witnesses 
taken in the probate court were offered as evidence in a circuit court.’ 


The Court there made its position clear when it said, “If it was not taken 
in open court, as she now contends the law requires, it was her duty then 
to object.”**? While it is regrettable that the inaction of the legisla- 
ture makes this extra-legal procedure necessary in Cook County, the 
Court’s decisions are well in line with long-established authority refusing 


9 Til. Rev. Stat. (1945) c. 3, § 221. 
~¢ Kula v. Sitkowski, 395 Ill. 167, 69 N.E. ad 688 (1946). 


™ Shelby Loan & Trust Co. v. Milligan, 372 Ill. 397, 24 N.E. ad 157 (1939); Dowling v. 
Gilliland, 275 Ill. 76, 113 N.E. 987 (1916). 


Til. Rev. Stat. (1945) c. 3, § 242. 


_™ Section go of the Probate Act provides for an action “. . . . to contest the validity of the 
mT Rev. Stat. (1945) c. 3, § 242. The section was derived from Section 7 of the Wills 

Mat cbetee es edt meat Ea toes 1442, § 1, which reads in part, “, . . . an issue 
at law shall be made up whether the writing produced be the will of the testator or testatrix 


1% People v. O’Connell, 394 Ill. 409, 68 N.E. ad 758 (1946). 
"8 Til, Rev. Stat. (1945) c. 3, §§ 483, 484 


* Teter v. Spooner, 279 Ill. 39, 116 N.E. 673 (1917); Wilkinson v. Service, 249 Ill. 146, 
94 N.E. 50 (1911). 


197 Wilkinson v. Service, 249 Ill. 146, 154, 94 N.E. 50, 53 (1911). 
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to void a judgment for procedural defects when no appeal had been 
taken." 

Another question of procedural technique was raised in Dickman v. 
Frieling,'*®? in which a devisee under a will executed prior to the marriage 
of the testator and admitted to probate by a county court brought suit 
for partition of the real property devised. The defendant, recognizing that 
when a county court having jurisdiction admits a will to probate the de- 
cree is conclusive until set aside on appeal or by a judgment in a statutory 
will contest, argued that when the testator remarried, the will was revoked 
by Section 46 of the Probate Act,?** and that since there was no will, there 
was no subject matter over which the probate court could exercise juris- 
diction. The Supreme Court rejected this argument on the basis of pre- 
vious decision,?“ but did not make the obvious answer that a court with 
probate jurisdiction has jurisdiction over all purported wills. The result, 
which prevents the injection of a will contest into partition proceedings, 
is supported by the policies which require that an end be brought to litiga- 
tion and that security of titles be maintained.?” 

The Court also considered several cases during the last term involving 
substantive provisions of the Probate Act. Bruce ». McCormick®® raised 
the question of the interest acquired by a surviving spouse before the ex- 
piration of the period provided for the perfection of dower in Section 19 of 
the Probate Act. During this period, the widow of a decedent had executed 
and delivered a quitclaim deed for a piece of land of which her intestate 
husband had been the owner. The grantee conceded that under the old 
Dower*™ and Descent Acts’ the vesting in the surviving spouse of an 
undivided one-third fee interest in the real property was conditioned upon 
specific waiver or failure to elect to take dower within the statutory period, 
but claimed that the Probate code which repealed these earlier acts’ 
vested an undivided one-third interest in fee in the survivor, subject to a 
condition subsequent that she not perfect her right of dower within the 

18 Rex v. Justices of Leicestershire, 1 M. & S. 442 (1813); Penney v. Slade, 7 Scott 285 
(C.P., 1839). 

1% 395 Ill. 383, 70 N.E. 2d 61 (1946). 

2 Til. Rev. Stat. (1945) c. 3, § 197. 


** Bowen v. Allen, 113 Ill. 53 (1885); Chicago Title and Trust Co. v. Brown, 183 Ill. 42, 
55 N.E. 632 (1899). 


** Dibble v. Winter, 247 Ill. 243, 93°N.E. 145 (1910). 

3 3096 Ill. 482, 72 N.E. ad 333 (1947). 

*°4 Til. Rev. Stat. (1937) c. 41, § 1. 

**5 Ill. Rev. Stat. (1937) c. 39, § 1. 26 Til. Rev. Stat. (1945) c. 3, § soo. 
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permitted time. The Court held that Sections 11,?°7 18,?° and 19,?° merely 
codified and simplified the corresponding provisions of the Dower and 
Descent Acts, and that the widow had only an unperfected dower interest 
which was not capable of being conveyed to a stranger to the fee.*° How- 
ever, Sections 11, 18, and 19 of the Probate Act were intended to provide 
that the survivor obtains a fee interest if he takes no action to perfect his 
dower, instead of obtaining a dower interest if he fails to claim his intestate 
share.** The Court has partially defeated the purpose of the legislation in 
failing to read Sections 18 and 19 in the light of this important change. 
The decision is also regrettable in that it immobilizes land in which dower 
rights may exist and permits a surviving spouse to defeat his own con- 
veyance. 

Construing Sections 85 and 89 of the Probate Act in a statutory will 
contest, the Court held in Sternberg v. St. Louis Union Trust Co.,* that a 
foreign will, insofar as it purported to devise Illinois real estate, was re- 
voked by the marriage of the testator after execution of the will, although 
the testator was a resident of another state and the will was admitted to 
probate under the provisions of Section 85. Section 89 was interpreted as 
intended only to protect the foreign will from collateral attack. A foreign 
will is given the same status as a domestic will and although admitted 
to probate it remains subject to direct attack. This result is supported by 
traditional techniques of statutory construction. Section 89 provides that 
“the admission to probate” of a foreign will “has the same effect in all re- 
spects as the admission to probate of a domestic will.” The term “pro- 
bate” is used in Article V of the act to refer to the provisional admission 
by the probate court. The section in question follows in Article VI and 
the legislature may have intended to use the term in the same manner. 
Doubt is cast upon this result, however, by the fact that the term may 
also mean the totality of the proceedings in which the effectiveness as a 
will of a paper purporting to be a will is finally determined. This meaning 

207 Section 11 of the Probate Act provides that when there is a surviving spouse and also 


a descendant of the decedent, the spouse takes one-third of each parcel of real estate in which 
he does not perfect his right to dower. Ill. Rev. Stat. (1945) c. 3, § 162. 


28 Section 18 of the Probate Act gives the surviving spouse a one-third interest in all real 
estate “unless the dower has been released or is barred.” Ill. Rev. Stat. (1945) c. 3, § 170. 


2 Section 19 of the Probate Act provides that the dower is barred unless perfected in a spe- 
cified manner within ten months after the issuance of the letters of administration. Ill. Rev. 
Stat. (1945) c. 3, § 171. 


#° Q’Malley v. Deany, 384 Ill. 484, 51 N.E. 2d 583 (1943). 
2: James, Illinois Probate Act Annotated 31 (1940). 
2 394 Ill. 452, 68 N.E. 2d 892 (1946). 
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includes the probate proceedings under Article V and the will contest com- 
bined. Since the only questions which might be raised in Illinois and not in 
the foreign jurisdiction are those pertaining to formalities, and since those 
limitations appear to be waived by Section 85, it seems strange that a 
direct attack in a will contest is allowed. The Court did not discuss this 
question. 

In construing Section 96, which lists the priority for appointment of 
members of various classes as administrators, the Court held that where 
heirs (members of class five) are in such position that, if appointed admin- 
istrators de bonis non, they would be opposing as individuals what they 
were required to do as administrators, a probate court has jurisdiction to 
determine that the statute giving heirs preferential rights of adminis- 
tration must yield to the paramount necessity of accomplishing substan- 
tial justice between the parties in interest by appointment of a disinter- 
ested third person at the request of creditors (class eight).** The Court 
said, “. .. . the statute neither expressly nor by implication confers an 
absolute right on persons within one of the enumerated classes to be ap- 
pointed administrator.’’*** The fact that the heirs objected to the sale of 
real estate in order to discharge debts was considered a sufficiently strong 
adverse interest to make them unsuitable to administer, even though such 
adverse interest is not specified in Section 94 as a disqualifying factor. 
By holding that the disqualifications embodied in Section 95** are not 
exclusive, the Court reached a reasonable result and left open the pos- 
sibility of recognizing similar considerations which may arise in the future 
applications of Section 96. 

Besides the problems arising under administrative and substantive sec- 
tions of the Probate Act, the Court also considered several problems con- 
nected with decedents’ estates which arose apart from the statute. The 
cases on mental capacity and undue influence rely on earlier decisions to 
defeat disinherited relatives clutching at legal straws to overthrow wills.*” 
The three cases dealing with construction of wills show the Court strug- 


™3 In re Estate of Abell, 395 Ill. 337, 70 N.E. ad 252 (1946). 
™4Thid., at 346 and 256. 


™s “A person is not qualified to act as administrator of the estate of any decedent if he is of 
unsound mind or an adjudged incompetent under this Act or has been convicted of a crime 
rendering him infamous or is a nonresident of this state, or, if a male, is less than twenty-one 
years of age or, if female, is less than eighteen years of age. Any corporation qualified to ac- 
cept es pang trusts in this state is qualified to act as administrator.” Ill. Rev. Stat. (1945) 
C. 3, § 246 


*6 Schlachter v. Schlachter, 396 Ill. 184, 71 N.E. 2d 153 (1947); Challinger v. Smith, 396 
Ill. 106, 71 N.E. 2d 324 (1947); Johnson v. Bennet, 395 Ill. 389, 69 N-E. 2d 899 (1946). 
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gling to carry out the intent of the testators. In Geiger ». Geer™’ the Court 
stated that will construction decisions are necessarily limited to their own 
facts and paid little attention to the available precedents in deciding the 
case, whereas in Freudenstein v. Braden™ the Court relied heavily on 
earlier cases. 

In a third case, Bozza v. First National Bank of Alion,”* the testator 
devised an estate in trust to pay the income to his wife for life, and on her 
death to pay income to his four children for life, and on the death of the 
last of the four children to distribute the corpus to the testator’s living 
grandchildren and the descendants of any deceased grandchildren. The 
testator’s widow, children, and grandchildren brought suit to accelerate 
distribution of the corpus on the grounds that the advanced ages of the 
four children precluded the birth of more remaindermen. The Court re- 
fused to terminate the trust on the ground of the legal presumption of the 
possibility of issue until death. The precedents utilized by the Court stem 
from Hill v. Spencer,”° in which it was said as dictum, without citing 
cases, that “the allegation that Martha Hill [the grantee] is past the time 
of life to have children is meaningless, as she is, in law, presumed to be 
capable of bearing children as long as she live, unless more than a mere 
matter of age is stated in the bill." It is likely that this dictum stems 
from the cases involving the rule against remoteness of vesting.” If so, 
the Bozza case postpones the vesting of a remainder by applying a rule 
against the remoteness of vesting. Because of the dubious precedent, it is 
unfortunate that the Court did not analyze the facts in the Bozsza case in 
an attempt to create a rational rule. It did attempt to base its decision 
on policy considerations by saying that, although an irrebuttable presump- 
tion such as child-bearing capacity is not to be favored, a contrary rule 
would encourage life tenants to undergo sterilization in an attempt to ac- 
celerate distribution. It is to be regretted that the doctrine on possibility 
of issue has been carried over to new problems without more critical ex- 
amination. 


Of the few family relations cases reaching the Supreme Court last year, 
the most important dealt with divorce. The Supreme Court in Conrad ». 
Conrad™* held that a city court had jurisdiction to grant a default decree 
#7 395 Ill. 367, 69 N.E. ad 848 (1946). 
#8 397 Ill. 29, 72 N.E. ad 832 (1947). =° 76 Ill. 65, 63 N.E. 614 (1902). 
#9 306 Ill. 569, 72 N.E. ad 51 (1947). = Thid., at 70 and 616. 
= See Gray, The Rule against Perpetuities § 215 (1942). 
93 396 Ill. ror, 71 N.E. 2d 54 (10947). 












-wwes ee oO 


— -«- “es TH 


' 


id Auten Sn a —_ —s- 3: ~_ 














A STUDY OF THE ILLINOIS SUPREME COURT 153 






of divorce for desertion commencing outside the state, where the plaintiff 
had resided in Illinois for more than a year and in the city for nearly a 
year before filing the complaint. The decision is significant because it is 
the first application to a divorce case of the rule of Werner v. Illinois Cen- 
tral R. Co.,%4 which decided that under the Illinois Constitution”® and 
Section 1 of the City Court Act, as then in force,** city courts have no 
jurisdiction over causes of action arising outside the territorial limits of 
the city. The action there was for personal injury under the Federal Em- 
ployers’ Liability Act, but the rule was stated to be of general application. 
Determination of the place where a cause of action arises is not a factu- 
al, but a legal problem, frequently requiring application of artificial rules 
such as those used in conflict of laws for determining the place of contract- 
” ing or the place of harm. Generally it is said that a cause of action arises 
at the time when, and at the place where, there occurs the last in the chain 
of events constituting the operative facts upon which the law predicates 
the cause of action.”? Under this theory, a cause of action for divorce 
arises when and where the last event happens which is necessary by 
statute to entitle the plaintiff to a decree. Where, as in Illinois, at least 
two acts of physical cruelty are required for a divorce on the ground of 
extreme and repeated cruelty, the plaintiff’s cause of action arises when 
and where the second act is committed against him. Where an alleged 
wrongdoer acts in one place but the harmful effect is felt in another, the 
latter place is regarded by orthodox theory as the place of wrong.”* 
Thus in the Conrad case the Court held that the cause of action arose in 
West Frankfort, where the plaintiff resided at the time the act of deser- 


























™4 379 Ill. 559, 42 N.E. ad 82 (1942). 
*s Til. Const. Art. VI, § 1. 


=6Til. Rev. Stat. (1941) c. 3 $333. This section was amended in 1943 to eliminate the 
words “[The city court] shall ha ve concurrent jurisdiction with the circuit court within the 
city in . . . . [all] cases arising in said city” and to substitute “shall be courts of general jurisdic- 
tion in and for the cities wherein they are respectively established,in all... .cases..... "TILL. 
1943, at 578. A very recent case in an Appellate Court, Govan v. Govan, 73NE. ad 163 sea?’ 
holds that the amendment eliminates the whole problem of the Werner case by omitting the 
words eS: re ees ee Coenen 
questionable. According to the discussions in the Werner case and in McFarlin v. McFarlin, 
384 Ill. 428, 51 N.E. ad 520 (1943), tracing the rule first laid down by People ex rel. Beebe v. 
Evans, 18 Ill. 361 (1857), the words “in and for cities” under Art. VI, § 1 of the Constitution, 
have consistently been interpreted as being equivalent to “arising in said city.” 

=7 Rest., Conflict of Laws §§ 311-31 (1934); Rheinstein, The Place of Wrong, 19 Tul. L. 
Rev. 4 (1944). 

=8 Alabama Great Southern R. Co. v. Carroll, 97 Ala. 126, 11 So. 803 (1892); Worster v. 


Winnipiscogee Lake Co., 25 N.H. 525 (1852); The Plymouth, 3 Wall. (U.S.) 20 (1865); United 
States v. Davis, Fed. Cas. No. 14,932 (1837). 
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tion became complete in Illinois, although the other party had never been 
there. It would seem to follow that the plaintiff could sue in no other city 
court, even if he should later become a resident of another city. Whether 
a cause of action may be said to arise also where the acts or conditions 
complained of were committed or begun is still an open question. For ex- 
ample, if a wife commits adultery in City A, while her husband resides in 
City B, can he sue in City A? Or, if the second act of cruelty occurred in 
City A although the parties resided in City B, could the suit be brought in 
City A? Whatever the merits of this conceptualistic rule as to where a 
cause of action arises, one may suspect that its adoption will create many 
headaches in future litigation.”® 

In Oliman v. Oliman?** the Court reiterated the definition of condona- 
tion generally accepted in the United States, as a conditional forgiveness 
of past offenses, the effect of which is to bar a suit for divorce based there- 
on.?** In this case the husband had left home after commission of the only 
acts of cruelty alleged as grounds for divorce. Subsequently there was a 
reconciliation and the parties cohabited, not happily but without violence, 
for many months. The Court only followed the clear line of authority in 
holding that the reconciliation and cohabitation constituted condona- 
tion*# and that under the strict Illinois rule the subsequent bickering and 
antagonism neither revived the old offense*** nor amounted to new acts 


of cruelty .?34 

In the same case the Court clarified a point confused by dicta in 
previous cases.75 Condonation was not pleaded as a defense, and all the 
evidence of condonation was in the plaintiff’s own testimony. Some courts 
have held that condonation is an affirmative defense and must be pleaded 


=» For a study of the jurisdiction of city courts as it affects the current problem of Chicago- 
ans seeking divorces in Calumet City see Divorce Cases in City Courts, 28 Chi. Bar Rec. 161 
(1947). 

23° 396 Ill. 176, 71 N.E. 2d 50 (1947). 


231 Young v. Young, 323 Ill. 608, 154 N.E. 405 (1926); Abbott v. Abbott, 192 Ill. 430, 61 
N.E. 350 (1901). 

232 Moore v. Moore, 362 Ill. 177, 199 N.E. 98 (1935); Abbott v. Abbott, 192 Ill. 439, 61 N.E. 
350 (1901); Duberstein v. Duberstein, 171 Ill. 133, 49 N.E. 316 (1897); Youngs v. Youngs, 
130 Ill. 230, 22 N.E. 806 (1889). 

#33 Young v. Young, 323 Ill. 608, 154 N.E. 405 (1926); Abbott v. Abbott, 192 Ill. 430, 61 
at tee (1901); Farnham v. Farnham, 73 II]. 497 (1879); cf. Lipe v. Lipe, 327 Ill. 39, 158 N.E. 
411 (1927). 

*34 Trenchard v. Trenchard, 245 Ill. 313, 92 N.E. 243 (1910); Fizette v. Fizette, 146 Ill. 328, 
34 N.E. 799 (1893); Wesselhoeft v. Wesselhoeft, 369 Ill. 419, 17 N.E. ad 56 (1938); Teal v. 
Teal, 324 Ill. 207, 155 N.E. 28 (1927). 


#35 Lipe v. Lipe, 327 Ill. 39, 158 N.E. 411 (1927); Klekamp v. Klekamp, 275 Ill. 98, 113 
N.E. 852 (1916). 
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as such.** But the cases show that this statement must be taken to mean 
only that the defendant may not, as a matter of right, raise the issue of 
condonation when the defense has not been pleaded. The Supreme Court 
pointed out that in divorce suits, unlike most other civil actions, the state 
is an interested third party, and that the court’s duty therefore is to up- 
hold the public policy in favor of preserving the marriage relation by deny- 
ing divorce, regardless of procedural rules, if it appears that not all the 
state’s requirements for divorce are satisfied.*3” 


All labor law cases decided during the 1946-47 terms involved claims 
under the Workmen’s Compensation and Unemployment Compensation 
Acts by workers or their beneficiaries. No cases arose under the state anti- 
injunction act, nor did any case involve the legality of union activity. 

The perennial problem of defining the scope of employment for pur- 
poses of workmen’s compensation and unemployment compensation was 
an issue in a number of cases in which the Court consistently opposed at- 
tempts by the compensation commissions and the lower courts to loosen 
the limiting bounds of coverage. The decisions indicate a cautious con- 
servatism in judicial interpretation of social legislation. In one case the 
Court denied compensation on the ground that a fatal railroad injury had 
not arisen out of the employment where a worker drove 650 feet out of 
the way to check on the safety of his children.*** If the deceased had gone 
home for lunch,? or if he had returned to the employer’s premises when 
injured,”** or if the deviation had been a practice condoned by the em- 
ployer,“ recovery probably would have been allowed. In another case, 
where an employee was struck by a co-worker wielding a soup ladle,“ 
the Court set aside his compensation award for the loss of an eye, stating 
that the hazard of such an attack was not a risk incidental or peculiar to 
the employment but was rather a risk common to the general public. 


236 Wallace v. Wallace, 112 N. J. Eq. 292, 164 Atl. 565 (1933); Clark v. Clark, 143 Okla. 91, 
287 Pac. 721 (1930); Tarr v. Tarr, 184 Va. 443, 35 S.E. 2d 401 (1945); Eldridge v. Eldridge, 
278 Mass. 309, 180 N.E. 137 (1932); Nelson v. Nelson, 208 Iowa 713, 225 N.W. 843 (1929); 


Blakely v. Blakely, 186 N.C. 351, 119 S.E. 485 (1923); Skinner v. Skinner, 47 Ind. App. 670, 
95 N.E. 128 (1911). 


437 Johnson v. Johnson, 381 Ill. 362, 45 N.E. 2d 625 (1942); Winning v. Winning, 366 Ill. 
57, 7 N.E. 2d 750 (1937); Decker v. Decker, 193 Ill. 285, 61 N.E. 1108 (1901). 


238 Public Service Co. v. Industrial Comm’n, 395 Ill. 238, 69 N.E. 2d 875 (1946). 

39 Porter Co. v. Industrial Comm’n, 301 Ill. 76, 133 N.E. 652 (1921). 

+4° Schafer v. Industrial Comm’n, 343 II. 573, 175 N.E. 789 (1939). 

24 Pressed Steel Car Co. v. Industrial Comm’n, 340 Ill. 68, 172 N.E. 52 (1930). 

2 Math Igler’s Casino, Inc. v. Industrial Comm’n, 394 Ill. 330, 68 N.E. 2d 773 (1946). 
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However, had the petitioner’s fellow employee swung the soup ladle play- 
fully rather than maliciously, the Illinois Court probably would have held 
that the injury arose out of the employment.**? While the Court appar- 
ently is willing to recognize that the work situation inspires man’s natural 
bent for play, it will not recognize that industrial life may similarly whet 
aggressive feelings. A number of states have awarded compensation in as- 
sault cases, two on the ground that the employment exposed the worker 
to the attack,?4* and two others by inferring without specific evidence that 
there was a causal connection between the work and the assault.** 

The Compensation Act provides that any right to receive compensa- 
tion is extinguished by the death of the injured employee due to causes 
other than the injury. But if, before the employee’s death, an award is 
determined for a specific loss, his dependents are entitled to the balance 
remaining due.’ In a recent case loss of sight was held to be such a spe- 
cific loss,*47 but in two other cases, because the award determination had 
not been finally concluded by the commission before the employee’s 
death, the awards to the widows were set aside.** The Court’s approach 
in these cases may perhaps be explained as a refusal to extend beyond its 
narrowest limits a legislative concession antagonistic to the basic rationale 
of workmen’s compensation—that loss suffered because of the job should 
be charged to the job. Allowing payment for a reduced earning potential 
due to an incapacity caused by a work injury, after the incapacitated 
claimant dies from another cause, amounts to paying for that part of a 
potential loss which never actually materialized. The rationale more ap- 
parent in the decisions, however, is that if an award were to be made final 
on the arbitrator’s finding alone, the employer would be deprived of the 
protective privilege of a commission hearing with the attendant medical 
and testimonial examination of the claimant. 

Another group of decisions during the 1946-47 sessions dealt with the 
scope of review of Industrial Commission findings. Although the Supreme 
Court has plenary power to review such findings, three cases show the 
Court’s willingness to accept Commission determinations where there was 


243 Cf. International Harvester Co. v. Industrial Comm'n, 354 Ill. 151, 187 N.E. 916 (1933). 


#4 Anderson v. Hotel Cataract, 17 N.W. ad 913 (S.D., 1945); Ferguson v. Cady-McFarland 
Gravel Co., 156 La. 871, ror So. 248 (1924). 


248 York v. City of Hazard, 301 Ky. 306, 191 S.W. ad 239 (1945); Grossberg v. H. & H. Taxi 
Corp., 250 App. Div. 804, 294 N.Y. Supp. 201 (1937). 

#46 Tl]. Rev. Stat. (1945) c. 48, § 145(e)(19). 

#47 Mt. Olive & Staunton Coal Co. v. Industrial Comm’n, 394 II]. 377, 68 N.E. ad 771 (1946). 


248 Neumann v. Industrial Comm’n, 396 Ill. 224, 71 N.E. 2d 168 (1947); Pullman-Standard 
Car Mfg. Co. v. Industrial Comm’n, 396 Ill. 386, 71 N.E. 2d 697 (1947). 
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conflicting testimony of medical experts as to the cause of the injury.*” In 
these cases the Court says that it does not reverse the findings of the Com- 
mission “unless manifestly against the weight of the evidence,” and ap- 
pears to consider this rule equivalent to the usual substantial evidence 
rule.*s° Yet in all cases except those where the Court prefers to stage the 
battle of experts in another arena, judicial review of the findings of the 
Industrial Commission has many of the aspects of a new trial.*™ 

Another general question considered by the Court was whether a claim- 
ant qualifies as an “employee” within the provisions of the Workmen’s 
Compensation Act. Although the statutory definition of “employee” is 
broad in Illinois, the concept of the “independent contractor” remains a 
vital and effective doctrine to defeat claims. In a recent case the Court 
held that each case must be decided upon its own facts, with no one fea- 
ture determinative of the relationship.** It did, however, emphasize that 
the most important feature is the right of the employer to control the 
manner of work. The Court placed the burden upon the claimant to 
establish, by a preponderance of evidence, “all the essential elements of a 
contract of employment,” including the fact that the worker was an 
“employee” rather than an “independent contractor.’ It is arguable 
that a more apt comparison may be made with the treatment of whether 
or not employment is “casual,” in which case the burden has been placed 
upon the compensation claimant to prove employment and injury, but 
on the employer to prove that the employment was merely casual.** 

When is a worker an “independent contractor” within the meaning of 
the state Unemployment Compensation Act? Recent cases show that a 
worker who might be considered ineligible for compensation under the 
Workmen’s Compensation Act as an independent contractor and not an 
employee might easily be considered “in employment” for purposes of de- 

4 Olin Industries v. Industrial Comm’n, 394 Ill. 593, 69 N.E. 2d 305 (1946); Cruthis v. 


Industrial Comm’n, 394 Ill. 506, 68 N.E. 2d 744 (1946); Moergen v. Industrial Comm’n, 394 
Ill. 383, 68 N.E. 2d 740 (1946). 


8° Grola v. Industrial Comm'n, 388 Ill. 114, 123, 57 N.E. 2d 373, 377 (10944). 

*t Stern, Review of Findings of Administrators, Judges, and Juries, 58 Harv. L. Rev. 70, 
89 (1944). 

+ Immaculate Conception Church v. Industrial Comm’n, 395 Ill. 615, 71 N.E. ad 70 
(1947). 


%83 Chicago Hardware Foundry Co. v. Industrial Comm’n, 393 Ill. 294, 65 N.E. ad 778 

(1946); Western Cartridge Co. v. Industrial Comm’n, 383 III. 231, 48 N.E. 2d 938 (1943); 

Northwestern Yeast Co. v. Industrial Comm’n, 373 Ill. 195, 37 N.E. ad 806 (1941); Borgeson 
v. Industrial Comm'n, 368 Ill. 188, 13 N.E. ad 164 (1938). 


284 Consumers Mutual Oil Producing Co. v. Industrial Comm’n, 289 III. 423, 124 N.E. 608 
(1919); Chicago Great Western R. Co. v. Industrial Comm’n, 284 Ill. 573, 120 N.E. 508 
(1918). 
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riving benefits under the Unemployment Compensation Act.** That the 
construction given the two acts seems inconsistent has been recognized 
by the Court, and is justified by the differences in their basic purposes.** 
But the real reason for differences in construction is the presence in the 
Unemployment Compensation Act of specific standards defining the scope 
of the Act.*5? These were construed in Concrete Materials Corp. v. Gordon** 
where the independent contractor issue turned on the application of the 
statutory definitions. 

The Unemployment Compensation Act denies benefits to workers un- 
employed because of a labor dispute.*** A walkout in objection to the re- 
fusal of the employer to accept the employees’ interpretation of contract 
provisions relating to vacation and portal-to-portal pay was held to result 
in unemployment due to a labor dispute, and claims for unemployment 
benefits were therefore refused.*° The argument for the claimants was 
that in this case no labor dispute existed because the strike supported a de- 
mand for a benefit which had already been conceded. The Court rejected 
this contention on the ground that such conduct came within the all-inclu- 
sive definition of a labor dispute under the Norris-LaGuardia Act. 


E. PROCEDURE AND EVIDENCE 
Only one procedure case and a few evidence cases decided during the 


last year appear worthy of comment. Reiter v. Illinois National Casualty 
Co.™ clears up an ambiguity and anachronism in the Civil Practice Act.™ 
In an action in equity the defendant moved to dismiss at the close of the 
plaintiff’s evidence. The trial court granted the motion, but the appellate 
court reversed and remanded with directions to enter a decree for the 
plaintiff.** In an action at law on reversal and remandment the defend- 
ant would have had an opportunity to submit his evidence. But the ap- 


*85 Van Ogden, Inc. v. Murphy, 390 Ill. 133, 60 N.E. 2d 877 (1945); Peasley v. Murphy, 
381 Ill. 187, 44 N.E. 2d 876 (1942); A. George Miller, Inc. v. Murphy, 379 Ill. 524, 42 N.E. ad 
78 (1942); see Crouch v. Murphy, 390 Ill. 112, 60 N.E. ad 879 (1945); Karlson v. Murphy, 
387 Ill. 436, 56 N.E. 2d 839 (1944). 


*s6 Panther Creek Mines v. Murphy, 390 Ill. 23, 60 N.E. 2d 217 (1945). 

#57 Til. Rev. Stat. (1945) c. 48, § 218(d)(e)(f). 

288 305 Ill. 203, 69 N.E. 2d 841 (1946). a9 Til. Rev. Stat. (1945) c. 48, § 223(d). 
26° Local Union No. 11 v. Garden, 396 Ill. 293, 71 N.E. 2d 637 (1947). 

96 397 Ill. 141, 73 N.E. 2d 412 (1947). 


2 Compare Johnson v. Johnson, 381 Ill. 362, 45 N.E. 2d 625 (1942), and Havill v. Darch, 
320 Ill. App. 667, 52 N.E. 2d 64 (1943), with Kanauske v. Clark, 388 Ill. 357, 57 N.E. 2d 890 
(1944); see also 42 Ill. L. Rev. 228 (1947). 


**s Reiter v. Illinois National Casualty Co., 328 Ill. App. 234, 65 N.E. 2d 930 (1946). 
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pellate court reasoned that in equity the defendant’s motion to dismiss 
submitted the case on the plaintiff’s evidence alone and waived the right 
to submit evidence after reversal. It adopted the Supreme Court’s dic- 
tum that Section 64(4) of the Practice Act, “If the decision on the motion 
is adverse to the defendant he may proceed to adduce evidence in sup- 
port of his defense . . . . ,” did not change the rule where the trial court’s 
decision was favorable to the defendant. The Supreme Court on rehearing 
reversed the appellate court and its own first opinion, holding that under 
Section 74 an appeal is a continuation of the proceeding below so that, 
under Section 64(4), the reversal in the appellate court was a decision “ad- 
verse to the defendant.” This holding seems a workmanlike elimination of 
an unnecessary difference between the practice in law and equity and an- 
ticipated an amendment to the Practice Act which achieved the same re- 
sult. 

Although the Illinois Supreme Court ruled on incidental questions of 
evidence in many cases during the 1946-47 terms, only the few in which 
decision turned solely on the evidence point are discussed in this section. 
In People v. Sims*s the Court dealt with the admissibility of a confession 
obtained from a seventeen-year-old girl while a lie detector was attached 
to her arm against her wishes. Her request for counsel had been denied. 
While, unknown to the girl, the detector was not operating, she confessed. 
The Court held the admission of the confession by the trial court reversible 
error, saying, ““The lie detector was used illegally and . . . . its application 
influenced, if it did not induce, the confession.”*” Presumably, this ruling 
was based on a broad policy of excluding illegally obtained evidence,” 
rather than a belief that confessions so obtained are untrustworthy. The 
only reported decisions in point by other state supreme courts have up- 
held the trustworthiness of such lie-detector induced confessions.” In- 
deed, contrary to the Sims decision, the Pennsylvania courts hold them 
admissible even though the test was involuntary,” but Pennsylvania, un- 
like Illinois, does not follow the federal rules of exclusion of illegally ob- 
tained evidence. The Sims holding undoubtedly imposes a limit on the 


+4 Senate Bill 66, 65 Illinois General Assembly, approved July 2, 1947. 

*5 395 Ill. 69, 69 N.E. 2d 336 (1946). 

 Thid., at 72 and 338. 

* People v. Rooney, 355 Ill. 613, 190 N.E. 85 (1934); People v. Castree, 311 Ill. 392, 143 
N.E. 112 (1924); People v. Brocamp, 307 Ill. 448, 138 N.E. 728 (1923). 

2 State v. Dehart, 242 Wis. 562, 8 N.W. 2d 360 (1943); Commonwealth v. Jones, 341 Pa. 
541, 19 A. ad 389 (1941); Commonwealth v. Hipple, 333 Pa. 33, 3 A. 2d 353 (1939). 

* Commonwealth v. Jones, 341 Pa. 541, 19 A. 2d 389 (1941); Commonwealth v. Hipple, 
333 Pa. 33, 3 A. ad 353 (1939). 
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evidence-gathering techniques employed by Illinois police in connection 
with use of the lie detector. But the lie detector will probably continue to 
be used, for although confessions so obtained may be inadmissible, it re- 
mains a tool for obtaining clues leading to other kinds of evidence which 
are admissible.?”° 

In another recent case, People v. Kraus,’™ the Court stated that when a 
confession is attacked as involuntary all persons present when the con- 
fession was made must be called as witnesses, if practicable, so that the 
court may have all the facts surrounding the making of the confession. 
In this case the absence from the trial of a police captain allegedly present 
at the making of the confession was not explained by the prosecution. The 
Court indicated that this unexplained absence would have been grounds 
for reversal had there not been other competent evidence which left no 
doubt as to the defendant’s guilt. The requirement that all persons in au- 
thority present at the confession be in attendance at the trial, or that their 
absence be satisfactorily explained, appears to be a rule peculiar to Illi- 
nois.*” Although this requirement may impose a burden on the prosecu- 
tion, it does not seem unreasonable in view of prevalent third-degree 
tactics.*7? The Court’s affirmance of the conviction, despite admission of 
the confession, because guilt was proved to the Court’s satisfaction by 
other competent evidence, is an established Illinois doctrine? which has 
been adopted by far the greater number of states.** 

Zaremba v. Skurdialis*® indicates that the Illinois Supreme Court is 
considerably hampered in its rulings on spousal evidence by legislation 
which is both ambiguous and based on antiquated exclusionary policies. 
Section 5 of the Evidence Act,?”’ which applies to civil cases, and Section 
734 of the Criminal Code*” were adopted in 1872 and 1874 respectively. 


27° 3 Wigmore, Evidence § 999 (3d ed., 1940). 
7 395 Ill. 233, 69 N.E. ad 885 (1946). 


27 People v. Ickes, 370 Ill. 486, 19 N.E. 2d 373 (1939); People v. Arendarczyk, 367 Ill. 534, 
12 N.E. 2d 2 (1937); People v. Cope, 345 Ill. 278, 178 N.E. 95 (1931). For a tendency in the 
same direction in other states, see State v. Scarbrough, 167 La. 483, 119 So. 523 (1929) and 
State v. Lord, 42 N.M. 638, 84 P. ad 80 (1938). 


273 Keedy, The Third Degree and Legal Interrogation of Suspects, 85 U. of Pa. L. Rev. 
761 (1937). 


#74 People v. Oberholdt, 359 Ill. 39, 193 N.E. 608 (1934); People v. McCurrie, 337 Ill. 290, 
169 N.E. 214 (1929); People v. Michael, 280 Ill. 11, 117 N.E. 193 (1917); People v. Cleminson, 
250 Ill. 135, 95 N.E. 157 (1911). 

278 Wigmore, Evidence § 21 (3d ed., 1940). 

#76 305 Ill. 437, 70 N.E. ad 617 (1946). 


277 Til. Rev. Stat. (1945) c. 51, § 5. 278 Til. Rev. Stat. (1945) c. 38, § 734. 
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This legislation, codifying a number of obsolete common law rules, was 
amended reluctantly and only after serious criticism by the Court*’? and 
text writers.**° Section 5 was described forty-one years ago by Wigmore 
in the following language: ‘The whole of it is a patchwork of thirty years’ 
growth, and is full of inconsistencies which make it unique of its kind in 
American legislation.”*** The section to which this authoritative excep- 
tion was taken in 1906 was not amended by the Illinois legislature until 
1935." The criminal statute was amended two years later.*** The com- 
plete spousal incompetency of the early common law is removed in both 
amendments, but much is left to be desired in the proviso which disquali- 
fies the husband or wife in matters related to “any communication or ad- 
mission . . . . or any conversation . . . . during coverture.” Such language 
has in some jurisdictions not only been construed to give the sender of the 
communication a privilege, but has been held to confine the privilege to 
confidential communications.”*4 The Illinois Court, however, seems to con- 
strue the language of the proviso not only to mean incompetency rather 
than privilege, but also to cover not only confidential communications, 
but any communication.’ Thus, when the defendant in the Zaremba case 
offered testimony of the plaintiff’s divorced wife, stating that she would 
not “testify concerning matters touching on the confidential relationship 
between husband and wife excluded by the statute,’ the trial court held 
the witness incompetent, and excluded the testimony. The Supreme Court 
reversed and remanded, but failed to define the possible area of testimony 
which does not “touch on the confidential relationship of husband and 
wife” and which may be admissible. Although some decisions of the Court 
may indicate that all communications, whether or not they are confi- 
dential, are inadmissible,*’ the uncertainties regarding the statute, 
coupled with the reversal in the instant case, would seem to call for an 
opinion clearly delineating the scope of the statute. A desirable solution 
#79 People v. Kendall, 357 Ill. 448, 192 N.E. 378 (1934). 


8 Wigmore, Some Evidence Statutes That Illinois Ought to Have, 1 Ill. L. Rev. 9 (1906); 
2 Wigmore, Evidence §§ 609, 610 (3d ed., 1940). 


a Some Evidence Statutes That Illinois Ought to Have, 1 Ill. L. Rev. 9, 14 
1906). 

Til. Rev. Stat. (1945) c. 51, § 5. 

#83 Tll. Rev. Stat. (1945) c. 38, § 734. 

*%4 New York Life Ins. Co. v. Mason, 272 Fed. 28 (C.C.A. oth, 1921); Sexton v. Sexton, 129 
Towa 487, 105 N.W. 314 (1905); Commonwealth v. Sapp, 90 Ky. 580, 14 S.W. 834 (1890). 


4s Dunn v. Heasley, 375 Ill. 43, 30 N.E. ad 628 (1940); Heineman v. Herman, 385 Ill. 191, 
des 2 xo (1943); Note, Evidence, Disability of Husband and Wife in Illinois, 30 Ill. L. 
. 783 (1936). 


28 305 Ill. 437, 438, 70 N.E. ad 617, 618 (1946). #81 Note 285 supra. 
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to the problem is embodied in an amendment proposed by the Chicago 
Bar Association when the 1935 amendment was adopted. This suggested 
wording, after abolishing the incompetency of husband and wife, provided 
that “neither [spouse] shall, without the consent of the other during mar- 
riage or afterwards, be permitted to testify to private communications.’’** 
Such a statute would protect the privilege only for confidential communi- 
cations, which modern writers seem to agree is the only exclusionary rule 
pertaining to spousal testimony which the courts or legislatures are justi- 
fied in retaining.**® 

One of the most firmly entrenched doctrines of the Illinois Supreme 
Court is that excluding opinion evidence on an ultimate issue of fact.” 
Gillette v. Chicago*™ was a suit to recover expenses incurred by the plain- 
tiff in shoring its building to protect it from settling of the soil caused by 
city subway construction. The city appealed from an adverse judgment, 
assigning as error failute to admit testimony of an expert witness. After 
he had testified on various technical points, the expert was asked the fol- 
lowing question: “Have you an opinion, based upon your knowledge of 
the type of construction of the subway . . . . whether shoring or under- 
pinning measures were necessary during the construction of the sub- 
way?” Refusal of the trial court to admit an answer was upheld by the 
Supreme Court on the ground that the subject was inappropriate for ex- 
pert testimony since it constituted the ultimate issue before the jury. 
Quite apart from its coincidence with the ultimate issue, the question 
seems improper because it did not make clear what facts concerning the 
construction of the subway and of the building were known to the expert. 
The Illinois Court, however, has long held that the admission of expert 
opinion on an ultimate issue of fact would “usurp the province of the 
jury.’”*” Why the jury may not have the help of an expert on the very 
point upon which it is incapable itself of making an intelligible determina- 
tion is difficult to understand. Further, most observers agree that the 
“province of the jury” cannot be “usurped,” since the jury may still re- 
ject the expert’s opinion and accept some other view, “and no legal pow- 
er, not even the judge’s order, can compel them to accept the witness’s 

288 McCormick, Notes and Suggestions on the Evidence Act of Illinois, 3 Univ. Chi. L. Rev. 
465, 467 (1936). 


2% Hutchins and Slesinger, Some Observations on the Law of Evidence—Family Rela- 


tions, 13 Minn. L. Rev. 675 (1929); Evidence, Disability of Husband and Wife in Illinois, 30 
Ill. L. Rev. 783 (1936). 


29° King and Pillinger, Opinion Evidence in Illinois 8-9 (1942). 
29 306 Ill. 619, 72 N.E. 2d 326 (1947). 
22 Chicago & Alton R. Co. v. Springfield & Northwestern R. Co., 67 Ill. 142 (1873). 
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opinion against their own.’**? In the federal courts and in many state 
courts the judge himself is permitted to express his opinion on the weight 
of the evidence, and the cases are legion in which the jury has ane a 
different position from that taken by the trial judge. 

In view of the strong line of precedent in Illinois, adverse criticism of 
the result in the Gillette case must be tempered, but one may well question 
the Court’s failure to question such precedent or to suggest legislative 
action. A ready model for the legislature is at hand in Section 9 of the 
Uniform Expert Testimony Act,?** which admits opinion evidence on is- 
sues like the disputed one in the Gillette case, leaving the opponent to cross- 
examination to test the underlying facts upon which the expert has formed 
his opinion. Adoption of such a statute would not only bring this area of 
Illinois evidence law into agreement with “the modern tendency to make 
no distinction between evidential and ultimate facts subject to expert 
opinion’** but would eliminate many of the recurrent difficulties raised 
by the hypothetical question. 


Il, THE COURT 


The analysis of some of the cases in the preceding sections gives some 
indication of why the Court decides cases as it does. The Court’s tech- 
niques of statutory construction, its attitude toward the state constitu- 
tion, toward local government bodies, and toward administrative agen- 
cies, its use of precedent, and the extent of its concern with the social im- 
plications of its decisions have each been pointed to as influencing the re- 
sult of one or another of the cases. In this section an attempt is made to 
examine the Court as a social institution and to determine the influence on 
its decisions of such factors as the quantity of its work, its method of pre- 
paring opinions, and the kinds of cases which appear on its docket. 

A recurrent problem with the Illinois Supreme Court has been keeping 
abreast of its business. Its inability to keep up with the flow of appeals 
resulted in the enlargement of the Court from three to seven justices in 
1870, in the creation of intermediate appellate courts in 1877, in the cer- 
tiorari act of 1909, and in the addition of commissioners to assist the 
Court in 1927. At present, however, the Court is keeping up with its work, 
so that cases are decided in the term after they are docketed.**’ Indeed, 

3 7 Wigmore, Evidence § 1920 (3d ed., 1940). 
on Review of King sad Pillinger, Opinion Evidence in Illinois, 29 A.B.A.J. 144 

*%8 Uniform Model Expert Testimony Act, § 9, U.L.A. (Supp., 1946). 

296 State v. Cox, 172 Minn. 226, 230, 215 N.W. 189, 191 (1927). 

**7 Table 2, infra, at 165, describes the work of the Court during the last year. 
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at no term last year was the Court obliged to carry the call of the civil 
docket over into a third week. The number of opinions written, 248 last 
year, has declined substantially from a peak in the twenties and has con- 
tinued to decline slightly in recent years.** During the years 1900 to 1910 
the Court handed down about 500 opinions a year,’** and from 1910 to 
Ig19 an annual average of 388 opinions.*** In 1923 Mr. Justice Thompson 
indicated that the Court was writing 525 opinions a year," and in 1936 
Mr. Justice Orr found an over-all average of 285 opinions a year.** The 
members of the Illinois Supreme Court still bear a heavier burden of 
opinion writing than do the judges of most states, but that burden is con- 
siderably lighter than that of the judges in Michigan and New York.*” 
However, should the present high level of business activity generate a 
large volume of cases for the highest state courts as it did in the twenties, 
overcrowded dockets will again become a disturbing factor.*** Moreover, 
if there should be an increase in the number of cases argued orally, if the 
number of dissenting opinions should increase, or if the business of the 
Court should include more important cases, there would be insufficient 
time to hear even the number of cases decided this year. Furthermore, if 
new duties were added, such as those suggested by the Chicago Bar Asso- 
ciation,?*5 the situation would become even more serious. 

The Illinois Supreme Court is not continuously in session, but meets in 


Springfield for five terms each year, commencing on the second Mondays 

of September, November, January, March, and May. During 1946-47, 

for example, the Court sat only during two weeks each term or a total of 
298 See Table 3, infra, at 166. 


2” A Statistical Review of the Work of the Supreme Court of Illinois for Ten Years 1900 
to 1910, at 153 (1912), deducting the number of cases dismissed on motion and cases of super- 
sedeas and certiorari denied from the total of cases filed. 


3° Legislative Reference Bureau of Lllinois, Constitutional Convention Bulletin No. 10, 
at 896 Table 8 (1920). 


3*t Report of the Illinois State Bar Association 457, 463 (1923). 


3 Orr, the Supreme Court of Illinois, 24 Il]. B. J. 297 (1936); see Clarke, Supreme Court 
Cases Increase, 25 Chicago Bar Record 222 (1944). 


3°3 Statistics on the volume of work handled by the hightst state courts are available in the 
ornia, Connecticut, 


their respective states: 14 Rocky Mt. L. Rev. 213 (1942)(Colorado); 7 La. L. Rev. 165 (1947); 
8 Md. L. Rev. ot, 112 (1944); 15 Miss. L. J. 66 (1942); 11 Mo. L. Rev. 345 (1946); 1947 Wis. 
L. Rev. 39. 


3°4 Statistics on long term trends in other states are available in the reports of the Judicial 
Councils of Connecticut, Kansas, Massachusetts, Michigan, and Minnesota, and in 7 La. L. 


Rev. 165 (1947) and in 1947 Wis. L. Rev. 39. 
3°5 Witwer, The Illinois Constitution and the Courts, 15 Univ. Chi. L. Rev. 53 (1947). 
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THE WORK OF THE ILLINOIS SUPREME COURT DURING THE TERMS 
SEPTEMBER, 1946 TO MAY, 1947 


. Number of Days Sitting 
. Lawyers Admitted to Bar 
. Motions Presented 


. Call of People’s Docket 
Submitted on Briefs 





166 . THE UNIVERSITY OF CHICAGO LAW REVIEW 


thirty-nine days. Cases are assigned to the judges for opinions in the order 
in which the cases appear on the docket, so that each judge is assigned 
every seventh case. This method of mechanical assignment, which disre- 
gards the abilities and interests of the respective judges, has been defended 
on the grounds that individual assignment by the chief justice cannot 
avoid feelings of favoritism, that each judge is induced to put forth his 
best efforts to keep abreast on his share of the work, and that the judges 
never come to rely upon the learning of any judge as a specialist in a par- 
ticular type of case.?* 

If the case has been submitted on briefs, the judge to whom it is as- 
signed generally writes his opinion without any formal discussion of the 


TABLE 3° 
THE VOLUME OF WORK IN THE ILLINOIS SUPREME COURT 


1944-45 1945-46 1946-47 


Opinions Published 

Petitions for Rehearings 

Petitions for Leave to Tieeia. ; 
Allowed 


* Source: The published reports of the Court. 


March, and May terms The Reporter did not begin to publish a table of 
on Coen Teen enl Getoos ae 3 ee 


case with his colleagues. A conference on the case before the judges sepa- 
rate at the end of each term is almost precluded, since the rules of the Court 
do not require the filing of the appellee’s brief before the first day of the 
term and of the appellant’s reply brief before the second Monday of the 
term. During the crowded term days the Court probably has no time for 
preliminary conferences on newly submitted cases. A short postponement 
of adjournment after all cases have been submitted conceivably would 

36 Mr. Floyd Thompson, a former justice of the Illinois Supreme Court, twenty years ago 
gave an excellent account of how the Court handled its work. Report of the Illinois State Bar 
Association 457 (1923), reprinted in 10 Chicago Bar Ass’n Rec. 97 (1926) and in Dodd and 
Edmunds, Illinois Appellate Procedure § 15 (1929). See also Carter, Methods of Work in Courts 
of Review, 12 Ill. L. Rev. 231, 251 (1917); Hiscock, The Court of Appeals of New York; 


Some Features of Its Organization and Work, 14 Cornell L. Q. 1h 138 (1929); but cf. Hughes. 
The Supreme Court of the United States 59 (1928). 
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provide time for conferences, but would still permit only a cursory exam- 
ination of the briefs and abstracts. If the case is argued orally, the judges 
hold a short conference after the day’s arguments and take an “impres- 
sion vote” on the preliminary reaction to the oral argument. The vote is 
neither final nor binding on the judge writing the opinion. This indicates 
a difference, however, between a case submitted on oral argument and a 
case submitted on briefs. Only in the former has the judge assigned to 
write the opinion had any prior conference with or expression of opinion 
from his colleagues.**’ 

Between terms each judge takes the record and two copies of the briefs 
and abstract in cases assigned to him during thepreceding term to his office 
to write his respective opinions. Upon completion, the manuscripts are 
sent to the official reporter, who prints the opinion and mails a galley 
proof to each of the justices. Thus, at the end of the vacation each justice 
has copies of the opinions of the other justices and can review them in con- 
junction with the briefs and abstracts of the cases in preparation for con- 
ferences. At the beginning of the next term, conferences are held on the 
opinions submitted, and the opinions, if approved, are filed. Petitions for 
rehearing, however, are submitted in almost half the cases, and the corre- 
sponding opinions are not published, but are placed upon a Rehearing 
Docket and reconsidered at the next term. Minor changes are often made 
on the basis of the petitions for rehearing; occasionally an additional per 
curiam opinion is filed; and in a surprisingly large proportion of cases the 
petition for rehearing is granted and the case is put on the docket a second 
time.?* 

This method of writing opinions has some tendency to make the opin- 
ions and the decisions of the Court one-judge affairs.*°? In those cases not 
_ argued orally (a majority), the judge to whom the case is assigned reaches 
| adecision and writes the opinion without any preliminary conference with 
his colleagues; in those argued orally, the judge has only a non-definitive 
“impression vote” to guide him. The judges, therefore, instead of discuss- 
ing the case together on equal terms, begin the discussion on the basis of 
a prepared, complete opinion of a colleague. A judge reading a complete 
opinion will probably be more reluctant to disagree and less likely to sug- 
gest and explore difficulties that come to his mind than if the case were be- 


3°? Compare Lardner, Thoughts on the Supreme Court of Illinois, 42 Ill. L. Rev. 53, 63 
(1947). 


3°8 See Table 2. 


3°9 For other comments on the Court’s method of reaching decision and writing opinions see 
Lardner, Thoughts on the Supreme Court of Illinois, 42 Ill. L. Rev. 53 (1947). 
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ing discussed before an opinion had been prepared. The lack of prior con- 
ferences is thus perhaps reflected in the small number of dissents and con- 
currences. The Court has generally been in agreement; indeed, the pro- 
portion of cases in which the Court split declined from 17.5 per cent in 
1935-36 to 5.5 per cent last year.*° Most of the few dissents and concur- 
rences were without opinions, for a dissenting justice must either crowd 
the writing of a dissent into already full term days or add the dissenting 
opinion to the list of opinions he must prepare for the next term. The 
value of special concurrences and dissenting opinions in clarifying issues 
and introducing new ideas into the law has been demonstrated by the ex- 
perience of the United States Supreme Court. And the effect of written 
dissents in bringing about important changes in the law is also well known. 

Another result of the burden of preparing written dissents and special 

concurrences may be the small number of cases in which a conscious at- 
tempt is made to shape the law. One might speculate that when a written 
opinion is presented in final form to a busy Court the natural tendency is 
to eliminate unnecessary controversial matter that might evoke dissents. 
Whether this factor, or the kind of cases the Court hears, or the lack of 
an intermediate appellate court in so many cases, is most responsible for 
the uninteresting character of the Illinois advance sheets is impossible to 
determine. 
_—A potentially greater danger of the lack of preliminary conferences is 
that the outcome of the case may depend on the judge assigned to write 
the opinion. However, a study of last year’s opinions, and of dissents and 
concurrences for several preceding years, showed no case in which it could 
be asserted that if it had been assigned to another judge the result would 
have been different. Neither did this study show any definite differences 
in viewpoints among the justices, so that the inability to find evidence of 
the influence of individual views on the decisions may result from the gen- 
eral similarity of their views. However, a more comprehensive study of 
several years’ cases might have yielded more conclusive results. 

The great majority of cases coming to the Court—almost 75 per cent— 
arrive there by means of various rights of direct appeal." As already indi- 
cated, under the Constitution an appeal of right may be taken to the Su- 
preme Court “in all criminal cases, and cases in which a franchise, or a 
freehold, or the validity of a statute is involved.” By statute, all these 
cases (except criminal cases “below the grade of felony”) go to the Su- 

»#° Tn a recent year the United States Supreme Court split in 58 per cent of its opinions, 
Pritchett, The Divided Supreme Court, 1944-1945, 44 Mich. L. Rev. 427 (1945). 

3% See Table 4. 


j 
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preme Court directly. Such cases constitute over half the cases decided 
by the Court. In addition, under Section 75 of the Civil Practice Act all 
cases in which “a construction of the constitution is involved” and cases 
in which “‘the validity of a municipal ordinance is involved and in which 
the trial judge shall certify that in his opinion the public interest so re- 
quires, and in all cases relating to revenue, or in which the State is inter- 
ested as a party or otherwise’ may be appealed directly to the Supreme 
Court. These cases constitute about 12 per cent of the number decided by 
the Court. Further, a direct appeal lies under various special statutes, the 
most important of which are listed in Table 4. These statutes give rise to 
3-9 per cent of the cases decided by the Court. 

The Court itself grants permission for review in 10-16 per cent of its 
cases. Such permissive review includes petitions for leave to appeal from 
appellate courts and petitions for writs of error in compensation cases. 
It should be noted that the Court has much more readily granted permis- 
sive review in compensation cases, granting over 40 per cent of the peti- 
tions, than it has in petitions for leave to appeal, only 20 per cent of which 
have been granted.*” This difference may be traceable to a belief that 
compensation cases coming directly from the circuit courts require stricter 
review than do cases coming from intermediate appellate courts where 
they have already had one appellate review. 

The original jurisdiction of the Supreme Court is defined by the Consti- 
tution to lie “in cases relating to the revenue, in mandamus, and habeas 
corpus.” Last year this jurisdiction was invoked in three mandamus cases 
to compel action by lower court judges, and in four habeas corpus cases 
on behalf of criminal prisoners. The number of original actions decided by 
opinion has varied over the years from 3 to 5 per cent of the total. Cases 
coming up on certificates of importance granted by the appellate courts 
furnish only 2 or 3 per cent of the Court’s business; and cases coming up 
by appeal of right from the appellate courts furnish another 2 or 3 per 
cent of the Court’s business. 

It should be noted that over 75 per cent of the cases come directly from 
the trial courts, either by direct appeal of right or by permissive writs of 
error in compensation cases, and only 11 to 17 per cent come from inter- 
mediate appellate courts. These figures indicate that in 80 to go per cent 
of its cases the Supreme Court is either the first court or the first appellate 
step and, therefore, takes the issues without the preliminary sifting and 
pointing up which might occur during an appellate court appeal. Thus in 


3 See Tables 2 and 3. 
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many cases the Court is merely applying well-established rules of law to 
given facts, rather than deciding new points of law. 

In almost 80 per cent of the cases, the decision as to whether or not the 
Supreme Court will review is made by the litigants themselves by taking 
advantage of the Court’s original jurisdiction, by direct appeal of right, 
or by an appeal of right from the appellate courts. In about 3 per cent of 
the cases the trial court makes the decision through its power to determine 


TABLE 4* 
OPINIONS ANALYZED BY SOURCE OF AUTHORITY TO REVIEW 


1935- 1939- 1943- 1944- 1945- 1946- 


Original Actions 


Direct Review of Right: 
Criminal Felonies 


Validity of Municipal Ordinance.... .. 
Revenue 
State Interested 
Illinois Commerce Commission 
Election Contests 
Unemployment Compensation Act 
Eminent Domain 
Other Special Statutes 
Review by Permission of the Supreme 
Court: 
Leave to Appeal 
Workmen’s Compensation Writs of Er- 


Review by Certificate of Importance. .. . 


2. 
Review of Right from the Appellate 
Courts: - 


* Source: The published reports of the Court. 
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that the validity of a municipal ordinance raises questions of public im- 
portance. In 2 to 3 per cent of the cases the appellate court makes the 
decision through granting a certificate of importance. In only 10 to 
15 per cent of the cases does the Court itself make the decision by grant- 
y< leave to appeal or writs of error in compensation cases. As a result, 

e Supreme Court has very little control over the number and nature of 
cases which it decides. Moreover, the Illinois legislature itself has only 
partial control, because more than half the cases reach the Court on 
grounds enumerated in the Constitution. The legislature can require that 
such litigation pass through an intermediate appellate review, but it can- 
not prevent an ultimate appeal to the highest court. Yet the Court might, 

TABLE 5* 


LEGAL RELATIONS GIVING RISE TO LITIGATION REACHING THE SUPREME COURT 


1944- | 1945- 
45 46 


Procedure and Evidence 


Public Law: 
Constitutional Problems 


Local Government Bodies 
State Officials 


Eminent Domain 


* Source: The published reports of the Court. 
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by further restricting its construction of the terms defining the grounds for 
appeal, and by requiring strict adherence to procedural prerequisites, de- 
crease the number of such cases reaching it. 

As has already been indicated, a remarkably small number of cases in 
business law, torts, domestic relations, and property matters not involving ~ 
title are decided each year. The fact that the Court is occupied with so 
many cases reaching it on grounds enumerated in the Constitution and 
the Civil Practice Act is probably responsible for the small numbers of 

TABLE 6° 


LEGAL RELATIONS GIVING RISE TO LITIGATION REACHING 
THE APPELLATE COURTS, 1946-47 


of 
I 
4 
-6 
9.6 
7-2 
z.3 
1.2 
1.8 
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“~~ 
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cases in other categories heard each year. Table 5 indicates the types of 
legal relations which give rise to litigation considered by the Court. It 
does not indicate the field of law involved in the appeal, and no case is 
classified under procedure and evidence or constitutional problems unless 
it could not properly be placed elsewhere. Thus, for example, a tort case 
is classified under torts even though the only fields of law discussed on ap- 
peal were procedure and evidence. 

To emphasize the division of the fields of appellate litigation between 
the Supreme Court and the six appellate courts, Table 6 sets forth a simi- 
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lar classification of cases in the latter courts during 1946-47. Comparison 
is complicated by the fact that more than half of the appellate court cases 
are reported only by memorandum decisions indicating the legal problems 
raised, but not necessarily the facts which produced the litigation. This 
analysis indicates that the activities giving rise to most of the appellate 
court cases are business, torts, landlord and tenant, and domestic rela- 
tions. 

Finally, the much discussed underrepresentation of Chicago on the 
Court is substantiated by the fact that approximately half of the cases 
originate in Cook County, whereas only one of the seven justices is elected 
from that area." 


CONCLUSION 


This study has revealed serious inadequacies in the work of the Illinois 
Supreme Court. Although the major responsibility for these shortcomings 
lies with the Illinois Constitution and the Civil Practice Act, the responsi- 
bility for the method of assigning cases for opinion writing and the lack 
of prior conferences, for the occasional deficiencies in judicial craftsman- 
ship, and for the apparent inertia in dealing with social issues, can be laid 
at the door of the Court. However minor these latter factors may be com- 
pared with the influence of the outmoded appellate structure saddled on 
the Court by constitution and statute, they deserve brief comment. 

That a prisoner has a right to a post-conviction hearing when he alleges 
denial of due process in his conviction is a notion rooted deep in constitu- 
tional liberty. The Court’s attitude toward the social consequences of its 
decisions is indicated by the virtually complete inability of a prisoner to 
obtain such a hearing in Illinois. Although some procedure must be 
established to prevent crowding the dockets with fabricated or inadequate 
petitions, the existing method, which requires the prisoner to present his 
application for consideration seven to twelve times in order to escape the 
procedural maze of the state courts and secure his initial hearing on the 
merits in the federal courts, is totally inadequate.** Adoption of some of 
the suggestions made in the Criminal Law Section might substantially 
improve the existing situation.*5 In another field which involved funda- 
mental political questions, the Court, last year, largely ignored the prob- 
lems of religious liberty and the relationship of church and state by saying 


#3 Last year 48.8 per cent of the cases reaching the Supreme Court originated in the First 
Appellate District, which includes Chicago. 


344 See Criminal Law Section, at 118 supra. 
#8 Tbid., at 129-31 supra. 
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only that church-financed public school religious “classes do not violate 
the freedom of conscience of any individual or group so long as the classes 
are conducted upon a purely voluntary basis.’’*** The Court’s resistance 
to change is more clearly shown in private law. It clung to the strict old 
rule of mutuality in specific performance,**’ refused to abate the purchase 
price where the vendor’s wife refused to join in the deed,** put a widow’s 
old dower right ahead of her statutory share,*** and declined to admit 
evidence of usage in construing the language of a deed.** It limited the 
Workmen’s Compensation remedy by strictly circumscribing the scope of 
employment.** 

Less important are occasional inadequacies of judicial craftsmanship. 
Multiplication of the grounds for decision obscures the holdings of a few 
cases and may reflect the indefinite character of the issues in cases coming 
to the Court directly from trial courts.** More important than multiple 
holdings as a means of avoiding sharp, definite decisions, the Court has 
some tendency to use alternative propositions in similar cases, emphasiz- 
ing the one which will serve as a rationale for the decision. Thus in two 
zoning cases the Court employed the propositions, that a zoning ordinance 
is presumed to be valid and that a property owner may use his land as he 
desires limited only by a reasonable exertion of the police power, to 
achieve contrary results.**3 In construing statutes, the Court’s work is a 
curious combination of extreme technicality as in its invalidation of sev- 
eral tax levies for failure to comply meticulously with the statutes,* 
and the statesmanlike repair of omissions and inconsistencies in legisla- 

36 People ex rel. McCollum v. Board of Education of School District No. 71, 396 Ill. 14, 
71 N.E. ad 161 (1947), cert. granted 67 S. Ct. 1524 (1947), discussed at 131 supra. 

3*7 Wloczewski v. Kozlowski, 395 Ill. 402, 70 N.E. 2d 560 (1946), discussed at 143 supra. 

38 Pearson v. Adams, 394 IIl. 391, 68 N.E. 2d 777 (1946), discussed at 146 supra. 

#9 Bruce v. McCormick, 396 Ill. 482, 72 N.E. 2d 333 (1947), discussed at 149 supra. 


3° Ambarann Corp. v. Old Ben Corp. 395 Ill. 154, 69 N.E. 2d 835 (1946), discussed at 
145 supra. 


3 Public Service Co. v. Industrial Comm’n, 395 III. 238, 69 N.E. ad 875 (1946), discussed 
at 155 supra. 


3* See, for example, Wloczewski v. Kozlowski, 395 Ill. 402, 70 N.E. 2d 560 (1946), discussed 
at 143 supra. 


33 2700 Irving Park Building Corp. v. Chicago, 395 Ill. 138, 69 N.E. ad 827 (1946), noted in 
14 Univ. Chi. L. Rev. 718 (1947), discussed at 136 supra; DeBartolo v. Oak Park, 396 III. 404, 
71 N.E. 2d 693 (1947), discussed at 137 supra. 


34 See, for example, Saline Branch Drainage District v. Urbana~Champaign Sanitary Dis- 
trict, 395 Ill. 26, 69 N.E. ad 251 (1947), discussed at 140 supra. 
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tion.** Seldom during the year were precedents miscited. In one case, 
however, three of the cases cited contained facts different enough from 
the main case to make them doubtful authority for the Court’s insistence 
on strict performance of a contract for the purchase of land.** And in 
another case the Court cited a long line of cases all based upon a case in 
which an appropriation ordinance was filed instead of a tax ordinance, 
when the issue was whether filing the original tax ordinance instead of a 
copy invalidated the tax levy.’ 

The potential dangers of lack of conferences during the preparation of 
opinions have already been discussed. Although the method may be ap- 
propriate for the large numbers of insignificant cases reaching the Court 
as a result of inadequacies in the appellate structure, one-judge opinion 
writing may have serious consequences in important cases. The small num- 
ber of dissents and special concurrences, and the infrequency with which 
the Court attempts to create patterns in the law, may be symptoms of the 
one-judge opinion. Even the remotest possibility that the decision of a 
case may depend upon which judge is assigned to write the opinion 
(though no case has been found in which it could be said that this oc- 
curred) calls for a revision of the Court’s working habits.** 

The greatest influence upon the totality of Illinois Supreme Court de- 
cisions is exerted by the Illinois Constitution and the Civil Practice Act.*® 
The large percentage of real property cases and the paucity of commercial 
cases is testimony of the anachronistic nature of the Constitution of 1870. 
Preemption of the Court’s time with trivial issues of law and complicated 
fact situations unsorted by intermediate appellate review is apparently - 
one reason for what amounts, in most instances, to final review at the ap- 
pellate court level of important litigation not entitled to mandatory Su- 
preme Court review. It seems essential to overhaul an appellate review 
system which leaves much consequential commercial litigation to inter- 
mediate appellate courts in order to give review of right to cases inciden- 
tally involving title to a few rods of freehold. If the Court is to deal with 
more significant issues, it must be given a larger measure of control over 
the cases which it hears. 

Much could be done by the legislature through revision of Section 75 of 


#5 Anderson v. Park Ridge, 396 Ill. 235, 72 N.E. 2d 210 (1947), discussed at 141 supra. 
326 Johnson v. Riedler, 395 Ill. 412, 70 N.E. 2d 570 (1946), discussed at 147 supra. 


37 People ex rel. McWard v. Wabash R. Co., 395 Ill. 243, 70 N.E. 2d 36 (1946), discussed 
at 140 supra. 


#8 Compare discussion at 166-68 supra. 
3° See discussion of the Court’s constitutional and statutory framework at 108 supra. 





176 THE UNIVERSITY OF CHICAGO LAW REVIEW 


the Civil Practice Act. If direct review of right by the Supreme Court were 
eliminated, it is probable that many of the more trivial cases would not 
survive review in the appellate courts. The least that might be accom- 
plished by so revising the Civil Practice Act is that issues would be clari- 
fied at a lower level, and the Supreme Court might then make rules of 
law without being compelled to digest records complicated by intricate 
facts. 

Finally, it must be recognized that the Supreme Court will never have 
the requisite measure of control over its docket until the Judiciary Article 
of the Constitution of Illinois is amended. Only a constitutional amend- 
ment can eliminate appeals of right in litigation of no importance in the 
twentieth century. 





NOTES 


DISCRIMINATORY FREIGHT RATES: IMPLICATIONS OF 
THE INTERSTATE COMMERCE COMMISSION’S 
REGULATORY POWERS 


When the Class Rate Investigation was undertaken in 1939, it was clearly 
recognized that the Interstate Commerce Commission was meeting its most 
severe test. It was faced with the task of analyzing and extirpating deep-seated 
inter-territorial rate discriminations which it had previously fostered.* The en- 
tire problem was set in an atmosphere of great political agitation and pressures.? 
The Commission’s decision handed down in 1945 represented a great achieve- 
ment from the standpoint of achieving a more balanced economy geographically 
and removing barriers to the economic location of industry and movement of 
commodities. It was hailed as the most important and far-reaching economic 
decision in American history. But those who exult in the contemplation of the 
economic gains likely to ensue from the decision are apt to overlook the legal 
and political implications stemming from the Commission’s decision and its 
subsequent approval by the Supreme Court.‘ In a period in which the ICC’s 
sole jurisdiction over the railroad affairs of the nation is being seriously chal- 
lenged,5 these decisions throw much light on the workings of the regulatory 


* The extent to which the freight rate structure as a whole discriminated against the South 
and the West is shown in TVA, Regionalized Freight Rates: Barrier to National Productive- 
ness, H. R. Doc. 137, 78th Cong. rst Sess. (1943); Board of Investigation and Research, 
Transportation Act of 1940, Report itori 
Class Rate Investigation was concerned 
through a series of decisions by the ICC. First class rates, to which allother classes are tied by 
percentile relation, were 39 per cent higher in Southern Territory than in Official Territory, and 
Western rates were from 28 to 84 per cent higher than Official rates, according to the studies 
cited above. See Potter, The Historical Development of Eastern-Southern Freight Rate Rela- 
tionships, 12 Law & Contemp. Prob. 416 (1947). 

2 See dissent of Commissioner Eastman in Alabama v. New York Central R.R. Co., 235 
LC.C. 255, 333 (1039), oe re ee Ce ee eta the Commission 

see the editorial in N. Y. Times, p. 18, col. $ Cay st, 2945)- No fewer than six bills were be- 
 cnmusts napa for modification of the Commission’s regulatory powers to force 
removal of the discriminations. Hearings before Subcommittee of the Senate Committee on 
Nee ne ee eee 1st Sess. (1939). The sug- 
gestion was also made that federal district courts be given broad powers to act in rate dis- 
putes. N. Y. Times § 6, p. 5, col. 3 (March 19, 1939). 

3 Class Rate Investigation, 1939, 262 I.C.C. 477 (1945). 

‘New York v. United States, 67 S. Ct. 1207 (1947). 


S See Wiprud, Justice in Transportation (1945); Dumbauld, Rate-Fixing Conspiracies in 
Regulated Industries, 95 U. of Pa. L. Rev. S43 (2947). For a defense of the ICC and the 
panne process see the answer to Wiprud in Drayton, TORI oe EUR ANE I 
1946 


177 
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process in handling contemporary problems. The issues opened up by these deci- 
sions will add much fuel to the controversies now raging as to the proper rela- 
tionship between the State and monopoly, competition and control, and free 
enterprise and nationalization in the field of American transportation. 


The phrase “discrimination” must be used in a neutral sense because the 
very nature of the freight rate structure necessarily involves discrimination 
without motive to injure the commodity, shipper, or region discriminated 
against. The division of the nation into autonomous rate-making territories, 
each of them arbitrarily classifying articles of traffic into classes, fixing per- 
centile relationships between and setting rates on the classes, creates the first 
source of inherent discrimination.’ An equally important discriminatory factor 
is the character of the rate structure.’ It has long been observed that the rail- 
road rate structure departs from traditional notions of economic theory in that 
there is little relation between the cost of producing the service and the price 
charged shippers for the service. A very large proportion of the total costs of the 
railroads are the fixed costs, which remain substantially the same no matter 
how much traffic is handled. The carriers find that if they charge rates which 
cover their total costs of producing the particular service, many shippers will 
not utilize their services, and a large part of their capacity will be unused. 
Consequently, the railroads find it to their advantage to utilize each unit of 
their capacity, as long as the use of that unit brings a return covering the out-of- 
pocket costs plus a small additional amount to be applied to the fixed costs. 
Any business enterprise will continue to operate as long as the out-of-pocket 
expenses are met, even if the fixed costs cannot be met, but it is only a monopoly 
which can continue operating under these circumstances indefinitely. Thus, rail- 
road rates, instead of approximating the economists’ ideal of being equated with 
costs in order to achieve the proper allocation of resources throughout the 
economy, are based upon the principle of “charging what the traffic will bear,” 
or more euphemistically, on “value of service” or “demand.” The Interstate 
Commerce Commission has repeatedly recognized this manner of constructing 

There are three main classification territories: Official or Eastern, Southern, and Western. 
The Class Rate Investigation was concerned with these three territories with the exception 


of the subdivision of Western Classification Territory known as Mountain Pacific Territory, 
which comprises that area west of the Rocky Mountains. 


7 There was no uniformity in the articles comprising each class, the nomenclature of the 
classes, the percentile relationships between the class rates, or the class rates themselves for 
each class among the three major territories. See Heath, The Rate Structure, 12 Law & Con- 
temp. Prob. 405 (1947); Locklin, Economics of Transportation 168-75 (1938); Alldredge, 
Rate-Making for Common Carriers §§ 48-52 (1929). 

® See Locklin, The Literature on Railway Rate Theory, 47 Q. J. Econ. 167 (1933) for a 
summary of economists’ analyses seeking to explain the divergence of railway rates from con- 
ventional economic theory. 

* Bigham, Transportation 108-11 (1946); Locklin, Economics of Transportation 140-66 
(1938). See also Locklin, Can Existing Regional Differences in Class-Rate Levels Be Justified, 
12 Law & Contemp. Prob. 495, 502-5 (1947). 
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freight rates by acknowledging value of service considerations as one of the 
major factors to be considered in rate-making.'® 

The Commission’s test of the reasonableness of a rate has always been 
whether the rate has been established in conformity with accepted transporta- 
tion criteria, chief among which are cost of service and value of service." The 
Commission is also empowered to enforce the prohibitions against undue dis- 
crimination.” It has been realized that rates which are reasonable per se may, in 
relation to other rates, be discriminatory.* Nevertheless, the test of undue dis- 
crimination has been expressed in terms similar to those used to describe the 
test of unreasonableness."* A discrimination is undue or unlawful only if it is not 
justified by transportation criteria. Such a test would seem to imply that if both 
rates were located within the ‘zone of reasonableness,” and the discrimination 
could not be removed by adjusting the rates within this zone, the discrimination 
is not unlawful. This test is entirely unrealistic in failing to take into account the 
fact that the railroads, in maximizing their net revenue, are in a position to do so 
by adopting any one of a large number of possible rate combinations. By decid- 
ing that the rate burden will be distributed in one possible manner instead of 
another, the railroads are able to determine the competitive relationships of 
commodities and geographical territories.’ In the Class Rate Investigation, the 
Commission seems to take a new view of the problem of discrimination, and its 
language indicates that henceforth the test of discrimination will be whether the 
injurious prejudices and preferences established by the railroad rate structure 
may be eliminated by some other distribution of the rate burden. Under this 
view railroads are commanded to distribute the rate burden in such a manner 
as to avoid creating discrimination, preference, and prejudice, and the Com- 
mission’s duty has become that of insuring that the public interest, as well as the 


*° New Automobiles in Interstate Commerce, 259 I.C.C. 475 (1945); Frohman Chemical 
Co. v. Baltimore & Ohio Ry., 115 I.C.C. 322 Cpt); 3B Sharfman, The Interstate Commerce 
Commission 425-63 (1936). Value of service has often been regarded as the maximum point of 
a reasonable rate. Bituminous Coal to C.F.A. pecs enna 66, 112 (1917). 


™ 3B Sharfman, op. cit. supra note 10, at 425-63. 


—— Commerce Act § 3 (1), 24 Stat. 380 (1887), as amended, 49 U.S.C.A. § 3 (Supp., 
1946). 


3 United States v. Illinois Central R.R. Co., 263 U.S. 515 (1924); Interstate Commerce 
Commission v. Baltimore & Ohio Ry. Co., 145 U.S. 263 (1892). 


™ “To bring a difference in rates within the prohibition of § 3 it must be shown that the dis- 
crimination practiced is unjust when measured by the transportation standard. In other words, 
the difference in rates cannot be held illegal unless it is shown that it is not justified by the cost 
of the respective services, by their values, or by other transportation conditions.” United 
States v. Illinois Central R.R. Co., 263 U.S. siavenaieenaraleiiedimasta cit. supra note 
10, at 536. 

% The railroads have the power to induce production and traffic which is wholly uneconomic 
judged from the national economic viewpoint. By means of “missionary rates” they frequently 
develop new industries in new areas in order to get new business. Much of the turmoil in the 
bituminous coal industry is a direct result of such tactics used to open up the southern coal 
fields. See Mansfield, The Lake Cargo Coal Controversy (1932). 
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private interest of the carriers, is taken into consideration in the distribution of 
the rate burden.”* This represents a marked turnabout in the philosophy of rate 
regulation. Heretofore a relationship was unjust when it could not be justified in 
terms of transportation necessity; now a relationship is unjust when it is found 
that freight rates hinder one economic entity’s competition against another, 
and an adjustment of the rate burden which will remove the discrimination is 
possible of attainment. Whereas commercial factors previously were not a con- 
sideration in the reasonableness of a relation between two rates,”’ they now 
become the major test of discrimination. 

In establishing this new view of discrimination, the Commission relied heavily 
upon the Transportation Act of 1940."* By this Act, Section 3(1) of the Inter- 
state Commerce Act’? was amended to bring regions, districts, and territories 
specifically under the prohibitions against unreasonable discrimination. Another 
component of the Act was the Ramspeck Resolution,** which directed the Com- 
mission to investigate inter-territorial rates and to remove any unlawfulness 
found to exist. While the Commission apparently did not interpret the legisla- 
tion as a mandate to equalize rates per given distance on all commodities, it did 
feel that the amendments to Section 3(1) enlarged the scope of its powers. 
Although the intent of Congress undoubtedly was to achieve a greater equaliza- 
tion of freight rates,” the new legislation left intact and unchanged the key con- 
cepts of “undue,” “unreasonable,” and “unjust.” There is no evidence that 
Congress intended to work such a transmutation of these concepts, and its 
constitutional power to do so is doubtful.” 


<aiege ie aapenmnmnens: to Oe Seaetaatrs anti-discrimination provisions of Section 3 (1) all 
discriminati ; S naetoe or territories . . . . were brought within the 
. which result from differences in the meth- 


roper consideration ‘ 
in the light of the amended law are unlawful... . .” Class Rate Investigation, 1939, 262 I.C.C. 
447, 692 (1945) (italics added). 


7 Mansfield, op. cit. supra note 15 at 234-56; 3B Sharfman, op. cit. supra note 10, at 762- 


63. 


™ 54 Stat. 899 (1940), 49 U.S.C.A. (Supp., 1940). 9 41 Stat. 479 (1920). 

#° 54 Stat. 899, 902 (1940), 49 U.S.C.A. § 3 note (Supp., 1940). 

= Comparison of the “anti-discrimination” legislation of 1940 with the Hoch-Smith Resolu- 
tion, Pub. Res. 46, 68th Cong. 1st Sess. (Jan. 30, 1925), is instructive. This resolution ordered 
the Commission to consider commercial condi conditions in rate-making. The implication of intent 
to equalize rates is much more obvious than in the 1940 legislation. But Congress apparently 
regarded it merely as a “sop” thrown to the agricultural interests. 65 Cong. Rec. 11023-24 
(1924); Hearings on the Confirmation of John J. Esch, Senate Committee on Interstate Com- 
merce, 70th Cong. rst Sess. (1928). The Supreme Court regarded the Resolution as merely the 
hopeful characterization of an object deemed desirable, and held that the criteria of rate- 
See ree Ann Arbor R.R. Co. v. United States, 281 U.S. 658 
1930). 


* The Ann Arbor case did not pass on the power of Congress to enact legislation infusing 
commercial considerations into the rate-making process, but there are strong indications that 
eee Ann Arbor R.R. Co. v. Tataed States, ate U.S. 658, 669 
1930 
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This new view greatly expands the Commission’s power to deal with many 
types of discrimination, and the new philosophy represents a significant step 
forward in that the sovereignty of private monopoly in determining competitive 
relationships within a wide area of the economy has been brought under the 
control of an agency of the government.” 

Under the new view of unjust discrimination, crucial problems arise where the 
matter of its removal is considered. Undue preference, prejudice, and discrimi- 
nation may be removed by the Commission by an order under Section 3, which 
merely orders the carrier itself to remove the discrimination, or by an order 
under Section 15(1),** which allows the Commission to set maximum or mini- 
mum rates or maximum ond minimum rates. In the Class Rate Investigation, the 
Commission found that the discrepancy between Official Territory and Southern 
and Western Territory class rates could not be justified on the basis of transpor- 
tation factors traditionally regarded as the standards for rate fixing.** The 
Supreme Court upheld the Commission because there was substantial evidence 
supporting these findings, and the Court felt that the determination of these 
matters was primarily a matter for the Commission.” To remove the discrimina- 
tion the Commission ordered a uniform classification of freight to be instituted 
by the carriers. A schedule of uniform class rates, which was approximately 15 
per cent above existing Official Territory class rates, was to become effective at 
the same time. But because the uniform classification would take considerable 
time to prepare, the Commission ordered an interim adjustment whereby Of- 
ficial class rates were to be raised 10 per cent and Southern and Western class 
rates decreased by 10 per cent. These orders were also upheld by the Supreme 
Court. 

There was ample evidence that the rates charged by the Southern railroads 
were not justified by transportation criteria, especially costs of providing the 
service. Had the Commission chosen to lower Southern rates to the level of 
existing Official rates, the findings would undoubtedly have been upheld as 
being supported by evidence. But there was in the original report of the Com- 


*3 See the letter from Prof. Edward H. Chamberlain, N.Y. Times, p. 14, col. 6 (May 26, 
1945). 


Interstate Commerce Act § 15 (1), 24 Stat. 384 (1887), as amended, 49 U.S.C.A. § 15 
(Supp., 1946). 

*s The Commission found that differences in the rate levels were not justified by cost of 
service, consists of traffic, distribution of the rate burden, or other factors usually considered. 
Class Rate Investigation, 1939, 262 I.C.C. 447, 694 696 (1948). It is noteworthy, however, 


that there are no explicit findings as to whether or not the existing rates were justified on value 
of service considerations. 


* Mr. Justice Douglas was undoubtedly troubled in attempting to reconcile the Commis- 
sion’s findings that the discrepancies between Official and Western rates were not justified by 
differences in the costs of service with its findings that costs of service in Western Territory 
were as much as ro per cent greater than costs in Official Territory. The Court was, however, 
fully prepared to trust the trained judgment of the Commissioners on so delicate a problem. 
New York v. United States, 67 S. Ct. 1207, 1232 (1947). 
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mission no explicit finding that Official class rates were unreasonably low,”’ and 
there was absolutely no evidence explicitly pointing to this conclusion.” Unfor- 
tunately, the language of the Supreme Court in passing on this phase of the 
Commission’s action is not unequivocal. It may be that the Court believed the 
Commission did actually find the Official rates were too low, and was reluctant 
to upset the finding. If this is so, it represents an amazing deference to the 
administrative process, because of the paucity of supporting evidence.*® How- 
ever, there are broad statements both in the Commission’s report and the 
Court’s decision which seem to imply that such a finding is not necessary—that 
when undue discrimination is found the Commission is empowered to remove it 
by setting maximum and minimum rates, without inquiring into the measure in 
which the discrimination has been caused by each rate. 

There had been no prior decision of the Commission or Court in which the 
propriety of such action has been tested. The reason may be found in the long 
prevalence of the doctrine of the Ashland case,?° which held that unlawful 
preference or prejudice necessarily involves the responsible participation by the 
same carrier in both the preferential and prejudicial rate in the sense of being 
able to end the discrimination by its own action. It was hoped that this rule 
merely reflected the legal inability of the Commission to cope with such dis- 
crimination before it acquired the minimum rate power,” but even after 1920 
the Commission and the Supreme Court maintained that the definition of dis- 


27 In the Commission’s report, on reconsideration of the case, it expressed surprise that any- 
one should fail to see such an explicit finding in its original report, and to satisfy everyone con- 
cerned it went on record as making such a finding. Class Rate Investigation, 1939, 264 I.C.C. 
41, 62 (1945). The order increasing Official rates must have been a surprise to all the parties 
involved. All discussion of the interterritorial freight rate problem had been in terms of the 
excessive Southern and Western rates. No one suggested that the Official rates were too low, 
and the only writer who discussed the possibility of removing the discrimination by raising 
Official rates rejected the idea as uneconomic and unduly burdensome. Kline, Freight Rates, 
The Interregional Tariff Issue 27 (1942). In the hearings before the Commission not a single 
party, with the exception of the motor carriers, who had their own axe to grind, favored an in- 
crease in Official rates. Dissent of Commissioner Porter, Class Rate Investigation, 1939, 262 
L.C.C. 447, 718 (1945). 


28 See Commissioner Patterson’s partial concurrence, Class Rate Investigation, 1939, 262 
I.C.C. 447, 708 (1945); and Commissioner Porter’s dissent, ibid., at 719. The only evidence 
even implicitly supporting such a conclusion is the fact that recently the rate of return has 
tended to be higher for Southern and Western than for Official railroads, but this is not con- 
clusive, and no findings were based on these facts. 


** Comparison with Interstate Commerce Commission v. Mechling, 67 S. Ct. 894 (1947), 
decided a few weeks earlier, is illuminating. There the Court went behind the Commission’s 
cost findings and rejected them because of “unsifted averages.” It refused to uphold an increase 
in the reshipping rates on ex-barge grain because there was no showing as to how much of the 
increase was necessitated by higher costs. Professor Currie distinguishes standards in such de- 
cisions as this as having been applied in “less momentous” cases, Foreword, 12 Law & Con- 
temp. Prob. 391, 399 (1947). 


3° Ashland Fire Brick Co. v. Southern R.R. Co., 22 L.C.C. 115 (1911); Texas & Pacific R. 
Co. v. United States, 289 U.S. 627, 650 (1933). 


»* 3B Sharfman, op. cit. supra note 10, at 636-41. 
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crimination involved effective participation by the same carrier in both rates.** 
The consequences of this rule were serious in that many types of undesirable 
discriminations flourished because of this artificial distinction. The rule was 
adhered to largely because it was a means of safeguarding against the Com- 
mission’s consideration of commercial and economic conditions as factors in the 
determination of proper rate levels.*3 An order for the removal of discrimination 
was always directed against a carrier who was responsible for both rates in the 
sense of being able to remove discrimination by its own action. In most cases 
the order was under Section 3(1) and the carrier was given the option of re- 
moving the discrimination by any rate adjustment which it saw fit. But even 
where the order was under Section 15(1) the problem as to the interpretation of 
“maximum and minimum” could never be fully explored because the Commis- 
sion’s orders were likely to be based upon the removal of the particular dis- 
criminating factor, and a minimum rate order would not issue unless the rate 
in question were unreasonably low. And where a minimum rate order was 
issued and the shipper complained, the situation could always be rationalized 
by saying that after all he had had the benefit of a subsidy all this time because 
of the improper distribution of his carrier’s rate burden, and the subsidy was 
now being removed. 

In New York v. United States“ the Supreme Court effectively assigns the 
Ashland rule to limbo. It said that the rule applied only where the Commission 
ordered the carrier to remove the discriminations itself and does not apply to 
Section 15 orders.35 This holding is based on a dictum in Central R.R. Co. ». 
United States** that the Commission may require carriers to establish reasonable 
rules and regulations even though the same carrier is not responsible for both 
routes on which the discriminatory practice was exercised. It is submitted that 
this analogy is greatly strained. Substantial differences exist between the fixing 
of rates and the granting of “creosoting-in-transit” privileges, and the wisdom 

% Mansfield, The Minimum Rate Power and the Control of Competition, 45 Yale L. J. 1406. 
1412 (1936). The only modifications in the rule have been in the direction of finding discrimina- 
tion where two carriers or more were concerned, but where one effectively controlled the rates 
to both affectéd regions. 3B Sharfman, op. cit. supra note 10, at 641. See Central R. Co. v. 


United States, 257 U.S. 247, 259-60 (1921); Texas & Pacific R.R. Co. v. United States, 289 
U.S. 627, 650 (1933). 


33 Ashland Fire Brick Co. v. Southern R.R. Co., 22 I.C.C. 115, 121 (1911). But see 3B 
Sharfman, op. cit. supra note 10, at 641, n. 569. 


3467 S. Ct. 1207 (1947). 


35 Thid., at 1238. This seems to beg the question because before an order may be issued under 
Section 15 it must be shown that the rates are unlawful. New Automobiles in Interstate Com- 
merce, 263 1.C.C. 771, 779 (1945). By definition there can be no discrimination unless a carrier 
controls both rates. Although an alternative order was not required in removal of discrimina- 
tion, Youngstown Sheet and Tube Co. v. United States, 295 U.S. 476, 480 (1935), the possi- 
bility of the carrier’s effective removal of the discrimination in alternative manners apparently 
remained a test of discrimination. Automobiles to Southern Ports for Export, 216 I.C.C. 113, 
123 (1936); Sheboygan v. Chicago & Northwestern R.R. Co., 227 I.C.C. 472, 476 (1938). 


957 U.S. 247, 257 (1921). 
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of the analogy is open to serious question. Despite the fact that the demise of the 
Ashland rule makes possible more effective handling of the discrimination prob- 
lem, it gives rise to the more troublesome problem of the manner of removal of 
the discrimination found. Where the same carrier does not serve both regions, 
standards of comparison are lacking, and the possibility exists that a minimum 
or maximum rate order will be entered against a carrier whose rate burden has 
been ideally distributed instead of against the carrier whose rate policies are 
really the basis for the discrimination. For the first time the question arises as 
to whether a shipper who is paying rates which are fully compensatory to the 
carrier, and which have not been unreasonably low by any standards except 
the inability of other shippers to compete, should be required to pay increased 
charges to remove an alleged discrimination. In view of the fact that the regula- 
tion of the railroads was instituted primarily to protect the shippers and the 
consuming public from the extortions of monopolistic excesses,3’ and to guaran- 
tee to the public benefits in the form of national unity, territorial specialization, 
lower prices, and greater diversity of available products flowing from low trans- 
portation costs,** the crucial query becomes: Under what circumstances is it in 
the public interest that the shipper be ordered by the regulatory body to pay 
higher rates? 

The minimum rate power was granted to the Commission as a weapon with 
which to fight discrimination and maintain balance in the transportation struc- 
ture.2* But it has always been realized that the exercise of the power is anoma- 
lous in that its improper use might tend to deprive shippers and the public of the 
benefits of legitimate price competition.“ Therefore, despite the oft-repeated 
statement that the criteria for determining the propriety of a minimum rate 
order are the same as those for the maximum rate power,“ the Commission has 
been most reluctant to exercise the minimum rate power.® Its use seems to have 
been limited in actual practice to situations where an undue discrimination is 
caused by an unreasonably low rate,“ or to situations in which the rate is not 
really too low, but must be raised in order to prevent serious disruption of the 
transportation system and the rate structure.“ 

37: Sharfman, op. cit. supra note 10,at 13-19.  ** Bigham, op. cit. supra note 9, at 3-11. 


3° Mansfield, op. cit. supra note 32; Biklé, The Power of the Interstate Commerce Com- 
mission To Prescribe Minimum Rates, 36 Harv. L. Rev. 5 (1922). 

4 See Commissioner Eastman’s testimony in Hearings before the House Committee on 
Interstate and Foreign Commerce on the Omnibus Transportation Bill, 76th Cong. rst Sess., 
at 1710 (1939); Sugar Cases of 1922, 81 I.C.C. 448, 472 (1923). 

# Salt Cases of 1923, 92 I.C.C. 388 (1924). 

# H. Moffat Co. v. Southern Pacific Co., 195 I.C.C. 198, 200 (1933); Cloverdale Spring 
Co. v. Atlantic Coast Line R.R. Co., 174 I.C.C. 133, 138 (1931); Iron and Steel Articles, 155 
LC.C. 517 (1929); Sugar Cases of 1922, 81 1.C.C. 488 (1923). 

4 An unreasonably low rate, in this context, may be defined as one which may be reasonable 
per se, but nevertheless not reasonably compensatory. See Witters, A Study of Minimum 
Reasonable Rates, 13 1.C.C. Pract. J. 438 (1946). 

# Youngstown Sheet & Tube Co. v. United States, 295 U.S. 476 (1935); Scandrett v. United 
States, 32 F. Supp. 995 (Ore., 1940); Sugar from New Orleans to Arkansas, 243 I.C.C. 703 
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To the extent that the Supreme Court has sanctioned the use of a minimum 
rate order to remove a discrimination without a showing that the existing rate is 
unreasonably low, rate regulation has entered upon a new phase of its existence, 
the limits of which cannot be ascertained. It-not only gives the Commission 
free reign to issue an anti-discrimination order which has no quantitative rela- 
tionship to the amount of discrimination found to exist, but it also enables the 
Commission to tamper with critical adjustments of the national economy, at its 
discretion, in the eradication of actual or imagined discriminations.“ Moreover, 
it gives the Commission another device with which to protect vested interests 
from technological] advance and economic progress.47 And not the least of the 
consequences of the decision is the recognition of the Commission’s power 
arbitrarily to replace ideals of low cost transportation and consumer goods at 
prices competitively determined with rate rigidities based only on uncontrolled 
discretion. 


(1941); Coal from Indiana to Illinois, 197 I.C.C. 245 (1933). See also Freight, All Kinds, 
between Lincoln, Omaha, and Nebraska Points, 32 M.C.C. 339, 344 (1942); Sugar Cases of 
1922, 81 I.C.C. 448, 472 (1923). In these cases the Commission refused to issue minimum rate 
orders where existing rates were compensatory and there was no threat of a rate war or dis- 
ruption of the rate structure, even though discrimination was alleged. 


# It may be argued that since discrimination is only a matter of a rate relation, it may be 
removed by merely adjusting the relationship between the rates without regard to the actual 
rate figure. In the long run the same results will ensue as between the shippers directly involved 
in the rate adjustment, but in the short run the impact on the shippers whose rates are raised 
will be much more severe. In the Class Rate case, the Official shippers who used class rates 
were confronted with rate increases which they must immediately absorb in their profit mar- 
gins, but this may be difficult to do well because production plans and commitments have prob- 
ably been projected well into the future. Furthermore, since only shippers on class rates have 
had their costs increased, they are at a competitive disadvantage as against shippers who are 
on commodity or exception rates, in vying for the consumer dollar. Moreover, if the object is 
to promote the desired policy with a mininum of disruption, raising Official rates is a much 

poorer technique than lowering Southern and Western rates because the former method con- 

fronts the Official shippers with the necessity for immediate adjustment, while the latter will 

Ce ee eee 
force trained, 


4* If the contentions of the Southern bloc are valid, the final decision in this case should set 
in motion powerful forces leading to the reallocation of industrial resources throughout the 
nation, and such a reallocation will necessarily involve considerable economic distress in many 
areas of the nation. We have no assurance that these disruptions will be justified by the actual 
appearance of the anticipated economic blessings. Many questions are left unanswered by the 
Commission and the Court as to whether or not the prescribed rate structure will move the 
freight, and whether the necessitated readjustments in the distribution of the rate burden will 
be reasonable. But one cannot be certain that the whole affair is more than a gesture. There is 
no reason why the railroads cannot reclassify commodities or remove them from the class 
rates altogether, and it appears that this is precisely what the Official Territory railroads have 
done. N. Y. Times, p. 29, col. 6 (June 20, 1945). 


«’ “The power to fix minimum prices is the power to protect a vested interest against the 
consequences of competition, justified in a dynamic society only by a greater public advantage 
in stability than change.” Mansfield, op. cit. supra note 32, at 1406. See also Wipred, op. cit. 
Supra note 5, at 14, 44. 
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In its origin the regulatory process was designed only to regulate the basic 
relationship between shipper and carrier to insure lower transportation costs 
and resultant lower commodity costs. The public interest was equated with the 
shipper’s interest, and the latter could be relied on to press for lower rates. The 
Transportation Act of 19204* marked a break with this concept of regulation, 
and for the first time a clearly formulated national policy appeared.*® The 
Commission was commanded to assume a “fostering guardianship”*® over the 
railroads, and it was to consider the adequacy and well-being of the transporta- 
tion structure of the nation, as well as the relationship between shipper and 
carrier. The concept of positive control expanded necessarily at the expense of 
the concept of economy of transportation charges. The ultimate step in the 
process was the Class Rate litigation, which involved a complete subversion of 
notions of minimum cost transportation to those of equalization of industrial 
opportunity, and the decisions have completely lost sight of the basic relation- 
ship between shipper and carrier, and the basic goal of low cost transportation. 

Rate regulation of the railroads was instituted because of the obvious failure 
of the monopolistic railroad system to establish a just system of rates within the 
framework of a free enterprise structure. Although increasing political sophisti- 
cation has largely dispelled the notions that regulation through administrative 
bodies is an instrument of political tyranny, the Class Rate litigation has em- 
phasized other serious dangers inherent in the regulatory process. It has not been 
widely recognized that rate regulation, no less than monopolistic rate determina- 
tion, is fundamentally inconsistent with notions of a “democratic economy,” 
and may create conditions which weaken the efficacy of the entire competitive 
pricing process to the point of destroying it. In “the good society” the ideal 
rate structure would be one in which rates equalled the costs of producing the 
service.* The regulatory process is as incapable of achieving this ideal as the 
pre-regulatory monopoly was. The Commission does not even attempt to make 
rates on a cost of service basis, but rather utilizes a number of vague concepts 
(including cost, value of service, risk, etc.) and emerges with a rate based ona 
rough sense of justice and expediency, and not at all on sound economic prin- 
ciples. Because of the cumbersome, time-consuming litigation required to change 
a rate, rigidities are created in the price structure, and these cannot be removed 
in times of price fluctuations in order to facilitate the reallocation of resources 
essential to restore stability.” Nevertheless, the expedient of rate regulation has 
been accepted by everyone as preferable to monopolistic rate determination. 
But as the regulatory process passes beyond the stage of merely measuring 
standards such as cost of production against rates and determining their rela- 

# 41 Stat. 456 (1920). , 

# 1 Sharfman, op. cit. supra note 10, at 177-82. 

5° Dayton-Goose Creek R. Co. v. United States, 263 U.S. 456, 478 (1924). 

* Bigham, op. cit. supra note 7, at 219-20. 

* Simons, A Positive Program for Laissez Faire 10, 11, 14 (1934). 
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tion,S* regulation becomes wholly inconsistent with the larger competitive sys- 
tem. Whatever semblance of consistency there ever was between a competitive 
economy and railroad rate regulation has been completely wiped out by the 
acceptance of the new notions as to the nature of discrimination and the manner 
of its removal, particularly in the approval of the completely arbitrary use of the 
minimum rate power. As the area of administrative discretion expands beyond 
this relatively objective operation of weighing rates against objective standards, 
the possibilities of anomalous economic rigidities increase, and as discretion dis- 
places established rules the regulatory bodies become centers of economic 
power, politically applied. While much talk about administrative agencies being 
inconsistent with the “rule of law” is to be discounted as the reflections of those 
who have profited at the public expense by non-regulation, it must be conceded 
that such a concentration of discretionary powers in the hands of administrative 
commissions, particularly in the field of railroad rate-making, raises serious 
questions as to the proper location of this type of economic and political power 
in a democratic society.54 As the necessity for Commission action according 
to established criteria decreases and the power to act without first establishing 
and defining the grounds of action according to accepted standards increases, 
the regulatory process becomes increasingly susceptible to political pressure and 
the dominance of special interests.ss Whether these dangers of economic rigidi- 
ties and political rather than competitive determination of prices are the neces- 
sary price of protection of the public interest remains to be determined. There 
are those who believe that regulation has outlived its usefulness and that com- 
petition free from regulation can and will remove the discriminations supposedly 
inherent in the railroad rate structure,** and that a form of this competition is 
now a possibility in view of the development of motor carrier and air transport 
services.s7 On the other hand, the possibility of nationalizing the railroad sys- 
tem, writing off the fixed costs of the system as social cost, and basing rate 
charges on cost of service must be considered.5* 

Whatever the possibile solution may be, the problems are now sharply de- 
fined. If this type of minimum rate power is essential to the removal of dis- 
ctiminations, as the Supreme Court says,’* how will its exercise fit in with other 
dominant concepts of our economic and political institutional framework? 

53 3B Sharfman, op. cit. supra note 10, at 763. 

4 Simons, op. cit. supra note 52. 

$1 Sharfman, op. cit. supra note 10, at 227-35. 

5% Locklin, op. cit. supra note 7, at 150-53. 57 Ibid.; Wiprud, op. cit. supra note 5. 


# The concept of marginal cost is the most efficient regulator of the allocation of resources, 
but it cannot be effectively used in the field of railway rates because of the inherent difficulties 
caused by the large fixed costs. Under a system of government ownership the public would pay 
the fixed costs, and the rates could be constructed on the marginal cost principle. See Pigou, 
Economics of Welfare (1924); Wilson and Rose, Out of Pocket Cost in Railroad Freight Rates, 
60 Q. J. Econ. 546 (1946). 


5% New York v. United States, 67 S. Ct. 1207, 1240 (1947). 
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Even assuming that the accretion of political power in the independent admin- 
istrative agencies can be curbed short of the oft-predicted dictatorial disaster, 
what are the implications for the competitively determined price system of the 
nation? And not the least of the problems raised is whether the regulatory proc- 
ess can continue in a partisan political climate when it has once been given the 
apparent power to equalize economic opportunity,” albeit in terms of the older 
notions of application of transportation standards. 


TORT LIABILITY FOR MISCARRIAGE “CAUSED” 
BY FRIGHT 


The field of emotional disturbance has long been a troubled area in the law. 
Untouched but physically injured plaintiffs have fought a fifty-year battle for 
redress. They have been blocked mainly by the court’s inability to find a causal 
connection between the negligent act causing their fright and the subsequent 
physical injury. One class of plaintiffs, however, has had widespread success in 
the courts. “With few exceptions,” Dean Green has said of “fright” cases, “‘re- 
coveries have been restricted to women, and for the most part pregnant 
women.””* 

The early English cases adopted the view that physical harm resulting from 
the shock caused by another’s tortious act was too remote to justify the award 
of damages.* That the English courts were aware of the weakness of this position 
is indicated by the slow destruction of the original rule in cases of injury caused 
by fear for one’s own safety,’ for the safety of one’s husband or children,‘ for 
passengers,‘ and, possibly, even for strangers on the highway.‘ 

* The Commission reached its lowest point of respectability and political independence 
when it departed from the relatively objective transportation standards in favor of the politico- 
economic standards provided by the Hoch-Smith Resolution. Mansfield, op. cit. supra note 
15, at 165-83; 2 Sharfman, op. cit. supra note 10, at 452-89; Robinson, The Hoch-Smith Reso- 
lution and the Future of the Interstate Commerce Commission, 42 Harv. L. Rev. 610 (1929). 

Nevertheless, some rejoice in the precedent established in the Class Rate case because the Com- 
mission has once more been opened to political pressure. Britt, Tracks to a New Frontier, 36 
Survey Graphic 394 (1947). 

* Green, “Fright” Cases, 27 Ill. L. Rev. 761 (1933). 

* Victorian Ry. Comm. v. Coultas, 13 A.C. 222 (1888). 

§ Dulieu v. White, [1901] 2 K.B. 660. 

4 Hambrook v. Stokes, [1925] 1 K.B. 141 (mother’s fear for her children); Brandon v. Gar- 


rett & Co., Ltd., [1924] 1 K.B. 548 (fear for husband); Wilkinson v. Downton, [1897] 2 Q.B. 57 
(fear for husband). 


5 Pugh v. London, Brighton and South Coast Ry., [1896] 2 Q.B. 248 (nervous shock due to 
rrr oo Oe ae orttcae tition calor otf the see eta 
po: 

® See Hambrook v. ~~ [t925] 1 K.B. 141, where Atkins, L.J., expressed the opinion that 


a mere bystander on the highway could obtain damages for shock arising from apprehension 
or actual sight of injury to a third party. 
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The American courts originally displayed the same reluctance to allow recov- 
ery in cases of physical illness or injury resulting from fright or other mental 
disturbance. To date thirty-four states have ruled on the point. Of the twelve 
states denying recovery,’ all but three adopted the rule prior to the present cen- 
tury, whereas seventeen of the twenty-one states favoring recovery* announced 
their position during the twentieth century. Those denying recovery have stated 
four basic reasons: 1) lack of precedent for such a cause of action; 2) since re- 
covery cannot be had for mere fright occasioned by the negligence of another, 
neither can it be had for physical injuries resulting from fright; 3) the injuries 
are not “proximately caused”; 4) to allow recovery would result in a flood of 
non-meritorious litigation in which the damages claimed are speculative and 
conjectural in character.® 

Some courts, in order to permit recovery, have used such expressions as “a 
touching of the mind,’* or have disguised their findings under the heading of 
parasitic damages." Numerous other exceptions have sprung up around the 
rule.” Courts have been quick to allow recovery where the wrong is wilfully 
committed," where the fright operates externally, as where the frightened per- 
son falls and injures himself,* or where there is battery or other physical 
violence accompanying the shock." The last exception has been the most impor- 
tant device in alleviating what is considered a harsh rule, and it has been em- 

7 Ark., Ind., Ill., lowa, Ky., Me., Mass., Mo., N.J., N.Y., Ohio, and Pa. deny recovery. 
Cases collected in Report of the State of New York Law Revision Commission, Act, Recom- 
mendation and Study Relating to Liability for Injuries Resulting from Fright or Shock, 
Legis. Doc. No. 65 (E), at 406 (1936). 

* States which allow recovery are: Ala., Cal., Ga., Kan., La., Md., Minn., Mont., Neb., 
N.H., N.C., Ore., R.L, S.C., §.D., Tenn., Tex., Va., Wash., W.Va., and Wis. See Report of 
the State of New York Law Revision Commission, op. cit. supra note 7, at 406. 


* For discussions of these reasons see Comstock v. Wilson, 257 N.Y. 231, 177 N.E. 431 
(1931) (fear of fabricated claims not justified); Tomis v. Toronto R. Co., 22 Ont. L. Rep. 204 
(1910) (proximate cause a question of fact); Homans v. Boston El. Ry., 180 Mass. 456, 62 
N.E. 747 (1902) (mental damage may be foreseen); Bohlen, Studies in the Law of Torts 265 
(1926); Magruder, Mental and Emotional Disturbance in the Law of Torts, 49 Harv. L. Rev. 
1033 (1936); Goodrich, Emotional Disturbance as Legal Damage, 20 Mich. L. Rev. 497 
on Hallen, Damages for Physical Injuries Resulting from Fright or Shock, 19 Va. L. Rev. 
2§3 (1933). 

* Lambert v. Brewster, 97 W. Va. 124, 125 S. E. 244 (1924). 


™ Fisher v. Rumler, 239 Mich. 224, 214 N.W. 310 (1927) (false imprisonment); Allan v. 
Hannaford, 138 Wash. 423, 244 Pac. 700 (1926) (assault). 

™ State of New York Law Revision Commission, op. cit. supra note 7, at 423 et seq. 

% Rogers v. Williard, 144 Ark. 587, — W. 15 (1920); Whitsel v. Watts, 98 Kan. 508, 159 
Pac. 401 (1916); Engle v. Simmons, 148 Ala. 92, 41 So. 1023 (1906); Williams v. Underhill, 63 
App. Div. 223, 71 N.Y. Supp. 291 (1901); Prieser v. Wielandt, 48 App. Div. 569, 62 N.Y. Supp. 
890 (1900); Brownback v. Frailey, 78 Ill. App. 262 (1898). 

™ Chi., R.L., & P, R. Co. v. Caple, 207 Ark. 52,179 S.W. ad 151 (1945); Yashar v. Hakovac, 
48 NYS. ad 128 (City Ct. of N.Y., 1945). 


*s Atlanta Hub Co. v. Jones, 47 Ga. App. 778, 171 S.E. 470 (1933); Comstock v. Wilson, 
257 N.Y. 231, 177 N.E. 431 (1931). 
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ployed to such an extent that the slightest physical impact is sufficient to avoid 
the operation of the rule.” 

The use of so many exceptions, some of them absurd, can only be explained 
by an overpowering reluctance to overturn precedent. The leading tort writers 
have been unanimous in urging that precedent be modified and a new tort be 
recognized.'? These writers in applying what they thought were modern scien- 
tific principles insisted that fright or emotional disturbance may, without any 
physical cause, have serious physical effects. That this principle—a necessary 
premise of a rule of law granting recovery in the fright cases—has become almost 
universally accepted is indicated by the modern majority rule allowing recovery 
in such cases. Even some courts which continue to deny recovery seem to accept 
this principle, for they have adopted the position that the only reason for de- 
nying recovery is fear of fabricated claims,’* thus lending weight to the Holmes 
declaration that the rule denying recovery was “not put as a logical deduction 
from the general principles of liability in tort, but as a limitation of those prin- 
ciples upon purely practical grounds.’"® The basis of these decisions was re- 
jected by the New York Law Revision Commission of 1936” as inconsistent 
with the principle that for every wrong there should be a remedy, and their 
practicality was questioned by the Commission’s finding that “the number of 
cases has been largest in those states denying recovery, due to the many excep- 
tions grafted on the harsh rule.’ 

The writers who strove to bring the law abreast of “modern” medical knowl- 
edge found it increasingly difficult to reconcile their views with the latest medi- 
cal discoveries. Bohlen, speaking at the turn of the century, was able to say posi- 
tively that “In cases of injury to person the connection between the original 
inciting cause and the final physical deterioration is now capable of accurate 
diagnosis and proof by medical testimony.” Goodrich some twenty years later 

*6 Cf. Morton v. Stack, 122 Ohio St. 115, 170 N.E. 869 (1930) (inhalation of smoke) ; Porter 
v. Delaware, L. & W. R. Co., 73 N.J.L. 405, 63 Atl. 860 (1906) (dust in the eyes); Homans v. 


Boston Elev. R. Co., 180 Mass. 456, 62 N.E. 737 (1902) (slight bump against seat); Spade v. 
Lynn & Boston R. Co., 172 Mass. 488, 52 N.E. 747 (1898) (slight blow). 

*? Magruder, Mental and Emotional Disturbance in the Law of Torts, 49 Harv. L. Rev. 
1033 (1936); Hallen, Damages for Physical Injuries Resulting from Fright or Shock, 19 Va. L. 
Rev. 253 (1933); Green, “Fright” Cases, 27 Ill. L. Rev. 761, 873 (1933); Bohlen and Polikoff, 
Liability in New York for the Physical Consequences of Emotional Disturbance, 32 Col. L. 
Rev. 409 (1932); Bohlen, Studies in the Law of Torts 252 (1926); Goodrich, Emotional Dis- 
turbance as Legal Damage, 20 Mich. L. Rev. 497 (1922); Prosser, Torts § 34 (1941). 

*8 Comstock v. Wilson, 257 N.Y. 231, 177 N.E. 431 (1931). “It may be said with some con- 
fidence that Comstock v. Wilson does recognize that the only reason for denying recovery is 
fear of fabricated claims.” Bohlen and Polikoff, Liability in New York for the Physical Conse- 
quences of Emotional Disturbance, 32 Col. L. Rev. 409, 447 (1932). 

** Holmes, C. J., in Smith v. Postal Telegraph Cable Co. of Mass., 174 Mass. 576, 577, 55 
N.E. 380 (1899). 

2° State of New York Law Revision Commission, op. cit. supra note 7, at 422. 

* Thid., at 421. 

* Bohlen, Right To Recover for Injury Resulting from ee, without Impact, 41 
Am. Law Reg. (N.S.) 141, 150 (1902). 
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was able only to “look with interest and sympathy . . . . for more light from the 
scientist,”*2 and Hallen, even more recently, concluded that although there is 
no proof of a causal connection “certainly no rule of logic forbids the extension 
of liability to include this situation.” 

It is ironic that, when the English courts and a majority of the American 
courts have become convinced that physical injuries may stem from emotional 
disturbances, medical science has demonstrated in the largest category of these 


cases—miscarriages—that there is no basis whatsoever for allowing recovery. 
Obstetrical research has resulted in the medical view that fright cannot cause 
abortion.*s 

Obstetricians believe that predisposing causes—abnormalities or defects 
found either in the fetus, the mother, or the father’s spermatozoa**—must be 
held responsible for all abortions except where direct violence has been in- 
flicted on the uterus. Where such a predisposition exists, the pregnancy is endan- 
gered, and only extreme caution on the part of the woman will bring it to term. 
In a study of 1,027 spontaneous abortions” over a five-year period in the Boston 
area, Hertig and Edmonds found internal defects in all but 4 per cent of the 
cases.* And they suspected criminal abortion in the unsolved 4 per cent. 
Spontaneous abortions occur most often in the second and third months of 
pregnancy, and adequate examination usually reveals a predisposing cause.” 

Although in only half of the cases of recurrent abortion? can a direct, internal 
cause be definitely assigned, only about 1 per cent of the total number of abor- 
tions are of this type.** The medical world has concluded that where no such 
cause is found, transient endocrine or metabolic disturbances are active.” An 


*3 Goodrich, Emotional Disturbance as Legal Damage, 20 Mich. L. Rev. 497, 508 (1922). 


*4 Hallen, Damages for Physical Injuries Resulting from Fright or Shock, 19 Va. L. Rev. 
253, 270 (1933). 


*s Abortion is the medical term for miscarriage and includes all interruptions of pregnancy 
occurring before the fetus is capable of extra-uterine existence. 


** The most important predisposing causes are the defective development of the embryo 
and diseases and abnormalities of the maternal uterine membranes in which the fetus is im- 
planted. Williams, Obstetrics 809 (Stander’s 8th ed., 1941). 

*7 First abortions and abortions that have been preceded by a normal pregnancy are char- 
acterized medically as “‘spontaneous.” 

* Hertig and Edmonds, Genesis of Hydatidiform Mole, 30 Archives of Pathology 260 
265-68 (1940). 

* Tbid., at 265. 

3° The recurrent cause case is that of the habitual aborter. From a statistical standpoint 
the presence of a recurrent factor may be inferred with reasonable certainty after the occur- 


rence of three successive pregnancy failures. Malpas, A Study of Abortion Sequences, 45 Jour- 
nal of Obstetrics and Gynecology of the British Empire 932 (1938). 


# Thid., at 947. 


* Mason, Sex Hormone Factor in Recurrent Abortion and Sterility, 35 American Journal of 
Obstetrics & Gynecology 559 (1938). 
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outstanding authority in obstetrics asserts that, unless a force has been applied 
to the uterus directly, it must be assumed that one of the predisposing causes is 
active. The natural tenacity of non-defective fetal life precludes a random 
cause other than direct touching of the fetus from producing a miscarriage. 

The thesis that every miscarriage must have a predisposing cause gains sup- 
port with every report from those engaged in research within the metabolic and 
endocrine fields as related to fetal life.** It is clear from controlled experiments 
that an endocrine disturbance may cause abortion, though it remains difficult 
to discover, in retrospect, which of the multitude of factors has been responsible 
for the abortion. Practicality of measurement of endocrine and metabolic factors 
in clinical medicine has not kept pace with the discovery of their presence and 
activity in experimental medicine. Thus the inability to account definitely for 
about 4 per cent of the total number of abortions does not reflect the state of 
knowledge that has resulted from controlled experiments. Even though a pre- 
disposing cause cannot be discovered in any given case, it may be postulated 
with almost absolute certainty. 

The inescapable conclusion from the medical evidence is that fright is not a 
cause of abortion. Research has disclosed no known process, method, or route 
by which a mental state may transmit a force causing injury to, or the expulsion 
of, a fetus. Psychiatrists are aware of the acute mental tension in most unmar- 
ried mothers. Yet the incidence of abortion is no greater in this group than in 
any other group of mothers.** It is significant that experiments conducted with 
pregnant animals, such as monkeys and cats, in an effort to produce abortioa 
by shocks calculated to upset their nervous systems, all have failed.*” Medical 
authorities deny that fright acts even as a “precipitating” agent setting a pre- 
disposing cause in motion. A leading authority concludes that the occurrence 
of abortion after a fright is pure coincidence.** 

In the face of the overwhelming weight of leading medical opinion, plaintiffs 
should be required to produce more than circumstantial evidence in order to 
sustain the burden of proving that the miscarriage resulted from fright. As 
the law is today, busses cannot jolt, trains cannot jerk, and men cannot shout 
or have automobile collisions in front of the predisposed, pregnant woman. It 
seems unreasonable to ask society to assume this degree of care. Interested as 
society must be in the unborn, liability would appear to place too great a burden 
upon the everyday activities of a turbulent civilization. 


33 DeLee and Greenhill, The Principles and Practice of Obstetrics 422 (8th ed., 1943). 

+4 MacGregor and Steward, An Investigation of Prozesterone, 46 Journal of Obstetrics and 
Gynecology of the British Empire 857 (1939). 

3s Allen, Physiology of the Ovaries, in American Medical Association Council on Pharmacy 
and Chemistry, Glandular Physiology and Therapy 143 et seq. (1942). 

36 Private communication, Dr. M. Edward Davis, Professor of Obstetrics and Gynecology, 
University of Chicago (1947). 

37 Ibid. 38 Thid. 
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CURRENT LEGAL ATTACKS ON RACIAL RESTRICTIVE 
COVENANTS 
As interracial tensions have become more acute in the postwar period the 
intensity of legal attacks on racial restrictive covenants has also mounted. The 
magnitude of the attack is evidenced by the large number of recent cases." In 
the most significant of these, efforts were made to present appropriate social 
data to the courts and to focus attention upon the constitutional and policy 
issues involved.? Against this background the Supreme Court has granted 


* Swain v. Maxwell, 196 S.W. ad 780 (Mo., 1946); Vernon v. R. J. Reynolds Realty Co., 
226 N.C. 58, 36 S.E. ad 710 (1946); Kraemer v. Shelley, 198 S.W. 2d 679 (Mo., 1946); Perkins 
v. Trustees of Monroe Avenue Church of Christ, 70 N.E. ad 487 (Ohio, 1946); Hurd v. Hodge, 
162 F. 2d 233 (App. D.C., 1947); Sipes v. McGhee, 25 N.W. 2d 638 (Mich., 1947); Northwest 
Civic Ass’n v. Sheldon, 27 N.W. 2d 36 (Mich., 1947); Mrsa v. Reynolds, 27 N.W. ad 40 
(Mich., 1947); Schwartz v. Hubbard, 177 P. 2d 117 (Okla., 1947); Linder v. Stapp, 178 P. 2d 
617 (Okla., 1947); Hawkins v. Whayne, 179 P. ad 138 (Okla., 1947). In addition there have 
been a number of cases in the lower courts such as Drury v. Neely, 69 N.Y.S. 2d 677 (N.Y., 
1947) and Kemp v. Rubin, 69 N.Y.S. ad (N.Y., 1947). There has also been a large amount of 
writing on the subject. For example see McGovney, Racial Segregation by State Court En- 
forcement of Restrictive Agreements, Covenants or Conditions in Deeds Is Unconstitutional, 
33 Calif. L. Rev. 5 (1945); Kahen, Validity of Anti-Negro Restrictive Covenants, 12 Univ. 
Chi. L. Rev. 198 (1945); Hale, Rights under the Fourteenth and Fifteenth Amendment 
against Injuries Inflicted by Private Individuals, 6 Lawyer’s Guild Rev. 627 (1946). Miller, 
Race Restrictions on the Use or Sale of Real Property, 2 Nat. B. J. 24 (1944); Miller, Race 
Restrictions on Ownership or Occupancy of Land, 7 Lawyer’s Guild Rev. 99 (1947); Weaver, 
Racial Restrictive Housing Covenants, 30 J. of Land and Public Utility Economics 183 (1944). 
Jones, Legality of Race Restrictive Housing Covenants, 4 Nat. Bar J. 14 (1946); Tefft, Marsh 
v. Alabama—A Suggestion concerning Racial Restrictive Housing Covenants, 4 Nat. Bar. J. 
133 (1946); Martin, Segregation of Residences of Negroes, 32 Mich. L. Rev. 721 (1934); Bruce, 
Racial Zoning by Private Contract in the Light of the Constitution and the Rule against 
Restraint on Alienation, 21 Ill. L. Rev. 704 (1927); Judicial Enforcement of Restrictive 
Convenants against Negroes, 4o Ill. L. Rev. 432 (1946); Anti-Discrimination Legislation and 
International Declarations as Evidence of Public Policy against Restrictive Covenants, 13 
Univ. Chi. L. Rev. 477 (1946). 


* In the earlier cases and in most of the récent cases the attacks were narrow in scope. Among 
these attacks have been the following: 1) The covenant is an unlawful restraint on alienation. 
Where the covenant is against selling or otherwise conveying to persons of a particular race, 
this attack, which continues to be asserted vigorously, has sometimes been successful. Los 
Angeles Investment Co. v. Gary, 181 Cal. 680, 186 Pac. 596 (1919); Porter v. Barrett, 233 
Mich. 373, 206 N.W. 532 (1925); White v. White, ro8 W. Va. 128, 150 S.E. 531 (1929); Perkins 
v. Trustees of Monroe Avenue Church of Christ, 70 N.E. 2d 487 (Ohio, 1947). But where the 
covenant is against use or occupancy the courts give it full effect, thus rendering these decisions 
of little or no practical significance. Chandler v. Zeigler, 88 Col. 1, 291 Pac. 822 (1930) and 
cases collected in McGovney, Racial Residential Segregation by State Court Enforcement of 
Restrictive Agreements, Covenants or Conditions Is Unconstitutional, 33 Calif. L. Rev. 5 
(1945); Bowman, The Constitution and Common Law Restraints on Alienation, 8 B.U.L. 
Rev. 1 (1928); Bruce, Racial Zoning by Private Contract in the Light of the Constitution and 
the Rule against Restraints on Alienation, 21 Ill. L. Rev. 704 (1927). 2) The covenant is void 
as against public policy. Although this attack is now being amplified, and has met with success 
in Canada in the case of In re Drummond Wren, 4 D.L.R. 674 (High Ct. of Ontario, 1945), it 
was originally asserted only as part of the restraint on alienation argument and frequently has 
been unsuccessful in this limited context. Parmalee v. Morris, 218 Mich. 625, 188 N.W. 330 
(1922); Schulte v. Starks, 238 Mich. 102, 213 N.W. 102 (1927). 3) The neighborhood restricted 
has already been infiltrated by Negroes and therefore it would be inequitable to enforce the 
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certiorari in two cases to review the questions presented by the judicial enforce- 
ment of restrictive covenants.’ Certiorari has been petitioned for and seems 
likely to be granted in two other cases.‘ 

In the first of the cases in which certiorari has been granted, Sipes v. McGhee,s 
the Supreme Court of Michigan held a restrictive covenant reading: “This 
property shall not be used or occupied by any person or persons except those of 


covenant. See Letteau v. Ellis, 122 Cal. App. 584, 10 P. 2d 496 (1932); Pickel v. McCawley, 
329 Mo. 166, 44 S.W. 2d 857 (1931); Hundley v. Gorowitz, 132 F. ad 23 (App. D.C., 1942); 
and cases collected in Negro Restrictions and the “Changed Conditions Doctrine,” 7 Univ. 
Chi. L. Rev. 710 (1940); Judicial Enforcement of Restrictive Covenants against Negroes, 40 
Ill. L. Rev. 432 (1946); 3 Tiffany, Real Property § 871-75 (1920). 4) Although there has been 
no change of conditions within the restricted area the immediately surrounding area has been 
so changed as to greatly reduce the value of the property, and therefore the enforcement of the 
covenant would be inequitable. This attack has not met with success. Grady v. Garland, 89 
F. ad 817 (App. D.C., 1937), cert. den. 302 U.S. 694 (1937); Vernon v. R. J. Reynolds Realty 
Co., 226 N.C. 58, 36 S.E. ad 710 (1946); Schwartz v. Hubbard, 177 P. ad 117 (Okla., 1947); 
Swain v. Maxwell, 196 S.W. 780 (Mo., 1946); and see Miller, Race Restrictions on the Use or 
Sale of Real Property, 2 Nat. Bar J. 24 (1944). 5) The occupancy by Negroes was not such as 
to come within the scope of the covenant. Gableman v. Dept. of Conservation, 309 Mich. 
416, 15 N.W. 2d 689 (1944). Negroes having access to lake for fishing purposes through prop 
erty owned by State Department of Conservation do not occupy the property within the 
meaning of the recorded restrictions. 6) The particular restrictions were ambiguous and did 
not exclude all non-Caucasians even where that effect might have been intended; Kathan v. 
Williams, 307 Mich. 219, 15 N.W. 2d 137 (1944) (successful attack); or racial terms them- 
selves are inherently ambiguous. Burkhardt v. Lofton, 63 Calif. App. 2d 230, 146 P. 2d 720 
(1944) (unsuccessful attack); Sipes v. McGhee, 25 N.W. 2d 638 (Mich., 1947) (unsuccessful 
attack). 7) The effect of a tax-sale deed was to render the restrictions inoperative. Doherty v. 
Rice, 240 Wis. 389, 3 N.W. 2d 734 (1942) (successful attack on prohibition against use or oc- 
cupancy but not the prohibition against alienation); Hawkins v. Whayne, 179 P. 2d 138 
(Okla., 1947) (unsuccessful attack). 8) There were insufficient signers to effectuate the agree- 
ment, or the agreement was not recorded or was improperly recorded. See Foster v. Stewart, 
134 Cal. App. 482, 25 P. 2d 497 (1933); Burke v. Kleiman, 277 Ill. App. 519 (1934); Hansberry 
v. Lee, 311 U.S. 32 (1940); Thornhill v. Herdt, 130 S.W. 2d 175 (Mo., 1939); Kraemer v. Shel- 
ley, 198 S.W. ad 679 (Mo., 1946); and see Richardson, Some of the Defenses Available in 
Restrictive Covenant Suits against Colored Citizens of St. Louis, 3 Nat. Bar J. so (1944). 
These objections are generally upheld when they are asserted and proven in a timely manner. 
9) The vendor is a subsequent owner, not a party to the original t. The courts do 
not appear to have given any effect to this distinction. Hurd v. Hodge, 162 F. 2d 233 (App. 
D.C., 1947); and cases cited therein. 10) There was no evidence defendants were not of the 
Caucasian race. Sipes v. McGhee, 25 N.W. ad 638 (Mich., 1947) (not a successful attack where 
the contrary was proved). 11) The covenant is repugnant to the fee. This has also been an un- 
successful attack. Chandler v. Zeigler, 88 Col. 1, 291 Pac. 822 2980); Stewart v. Cronan, 
105 Col. 393, 98 P. 2d 999 (1940); and see Martin, Segregation of Residences of Negroes, 32 
Mich. L. Rev. 721, 733 (1934). When Professor McGovney published his article in 1945, 
op. cit. supra note 1, the highest courts of 36 states had not yet passed on the validity of re- 
strictive covenants. The number is now reduced to 35 by the decision of the Ohio Supreme 
— Trustees of Monroe Avenue Church of Christ, 70 N.E. 2d 487 (Ohio, 
1946). 


3 Sipes v. McGhee, 25 N.W. ad 638 (Mich., 1947) cert. granted 15 U.S.L. Week 3478 (1947); 
Kraemer v. Shelley, 198 S.W. 2d 679 (Mo., 1946) cert. granted 15 U.S.L. Week 3478 (1947)- 


‘Hurd v. Hodge, 162 F. 2d 233 (App. D.C., 1947); Perkins v. Trustees of Monroe Ave- 
nue Church of Christ, 70 N.E.ad 487 (Ohio, 1946). 


5 a5 N.W. ad 638 (Mich., 1947), cert. granted 15 U.S.L. Week 3478 (1947). 
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the Caucasian race’”® valid and enforceable by injunction, basing its decision 
on a similar Michigan case decided in 1922.’ The Sipes case is notable for the 
form of the policy arguments and for the social data and supplementary legal 
arguments presented in the amicus curiae briefs.' In the amicus briefs the at- 
tempt was made tq establish a public policy against racial discrimination by 
reference to Michigan statutes outlawing various other forms of racial dis- 
crimination,® by analogy to recent related decisions of the United States Su- 
preme Court,’* by reference to the United Nations Charter and other inter- 
national agreements," and on broad principles of social welfare with special 


* Thid., at 640. 7 Parmalee v. Morris, 218 Mich. 625, 188 N.W. 330 (1922). 


* Amicus curiae briefs were submitted by the American Jewish Congress (Detroit Section); 
Wolverine Bar Association; National Lawyers Guild (Detroit Chapter); United Automobile 
Workers (C.1I.0.); Ardmore Association; and the National Bar Association. 

* Discrimination by state medical institutions, by public educational institutions, and in 
places of public amusement and recreation is prohibited. Mich. Stat. Ann. (Henderson, 1929) 
§ 28.343-45; § 14.845; § 15.76; § 15.380. Life insurance companies are prohibited from mak- 
ing any discrimination based on race. Mich. Stat. Ann. (Henderson, 1929) § 24. 293. A list of 
statutes in other jurisdictions prohibiting various forms of racial discrimination is noted in 
Anti-Discrimination Legislation and International Declarations as Evidence of Public ree 
against Restrictive Covenants, 13 Univ. Chi. L. Rev. 477:(1946). The author of the no 
suggests that where a state legislature has outlawed many forms of discrimination, but has 
failed to act with regard to the widely publicized problem of restrictive covenants, the better 
inference may be that the legislature at least has no policy against such covenants. See Lion’s 
Head Lake v. Bizezensky, 43 A. 2d 729 (Dist. Ct. ee 1945); Burkhardt v. Lofton, 63 Cal. 
App. 2d 230, 146 P. 2d 720 (1944). In other fields, however, the courts have not been unwilling 
to infer a public policy from related statutes. See Landis, Statutes and the Sources of Law, 
Harvard Legal Essays 213 (1934), and for comment thereon see Anti-Discrimination Legisla- 
tion and International Declarations as Evidence of Public Policy against Restrictive Cove- 
nants, 13 Univ. Chi. L. Rev. 477, 481, and Gelhorn, Contracts and Public Policy, 35 Col. L. 
Rev. 678 (1935). 


1° West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937) (upholding validity of the minimum 
wage law; not deprivation of due process); United States v. Classic, 313 U.S. 299 (1941) (acts 
of election officials in altering ballots in state primary election were acts under color of federal 
law depriving voters of constitutional rights within the meaning of 18 U.S.C.A. § 52 making 
such deprivation a crime); Smith v. Allright, 321 U.S. 649 (1943) (holding exclusion of Negroes 
from primary election state action within the prohibitions of the Fourteenth Amendment); 
Steele v. Louisville & Nashville R. Co., 323 U.S. 192 (1944) (certified union must fairly repre- 
sent the interests of those in the collective bargaining unit, including Negroes); Tunstall v. 
Brotherhood of Locomotive Firemen & Enginemen, 323 U.S. 210 (1944); Missouri ex rel. 
Gaines v. Canada, 305 U.S. 337 (1938) (state could not furnish legal education for whites 
without providing comparable opportunity for Negroes); and see also Betts v. Easley, 161 
Kan. 459, 169 P. 2d 831 (1946), noted in 14 Univ. Chi. L. Rev. 492; James v. Marinship Cor- 
poration, 25 Cal. 2d 721, 155 P. 2d 329 (1944) (labor union with closed shop contract cannot 
maintain a closed union). 

™ Art. 55c. of the United Nations Charter provides: “The United Nations shall promote 
.... uniform respect for, and observance of, human rights and fundamental freedoms for all, 
without distinction as to race, sex, language, and religion.” Art. 56 states: “All members pledge 
themselves to take joint and separate action in cooperation with the organization for the 
achievement of the purposes set forth in Art. 55.” The United States also signed the Act of 
Chapultepec, undertaking with the Latin American Nations to “prevent with all means within 
their power all that may provoke discrimination among individuals because of racial and 
religious reasons.” 
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reference to a recent Canadian case™ in which a covenant against Jews was held 
void as against public policy. It would seem to represent a measure of success 
for the opponents of covenants that although there was nothing in the record 
concerning the wider policy arguments, the court thought it necessary to com- 
ment on the social data presented in the amicus briefs." 

In reply to the argument that the United Nations Charter makes the device 
of restrictive covenants a matter of public concern rather than private contract, 
the Michigan court said: 

So far as the instant case is concerned these pronouncements are merely indica- 
tive of a desirable social trend and an objective devoutly to be desired by all well- 
thinking peoples. These arguments are predicated upon a plea for justice rather than 
the application of the settled principles of established law.*‘ 

The court considered that it was bound by the earlier decision and refused to 
overrule it." 

In the second case in which the Supreme Court has granted certiorari, 
Kraemer v. Shelley,“ the Missouri Supreme Court reversed a decree of the 
Circuit Court of St. Louis, which had held a covenant against occupancy 
unenforceable on the ground that it was the intention of the parties that all the 
property within the specified area was to be restricted before the covenant 
would operate. Thirty out of thirty-nine owners had signed, five of the non- 
signers being Negroes. The Missouri Supreme Court, in reversing, distinguished 
Thornhill ». Herdt," where it was held that a restrictive covenant designating as 
parties all owners of property in the district was invalid unless signed by all. 
The court said that the rule in the Thornhill case was applicable only where it 
could be shown that the agreement was intended to bind all or none, and since 
at the time signatures were sought five of the owners of property in the re- 
stricted area were Negroes, it was patent that the signers could not have in- 
tended all owners to sign before the covenant was to operate. 

The principal case revolved about the narrow question of the intent of the 
parties to the covenant. There was no special showing of social data in the 
record and consequently the policy issue was disposed of summarily. On the 
constitutional question the court was of the novel opinion, although it did not 
amplify its meaning, that to construe enforcement of the covenant as “state 
action by the state itself in violation of the 14th Amendment . . . . would be to 


™ In re Drummond Wren, 4 D.L.R. 674 (High Ct. of Ontario, 1945). 


3 a5 N.W. ad 638, 644 (Mich., 0). “The arguments based on the factual statement 
pertaining to public health, safety, and delinquency are strong and convincing. However, we 
must confine our decision to the matters within the record submitted to us and the questions 
raised in the briefs of the parties to the cause.” 


+4 Thid., at 644. 

*5 Parmalee v. Morris, 218 Mich. 625, 188 N.W. 330 (1922). 

16 198 S.W. ad 679 (Mo., 1946), cert. granted 15 U.S.L. Week 3478 (1947). 
17.130 S.W. ad 175 (Mo., 1939). 
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deny the parties to such an agreement one of the fundamental privileges of 
citizenship, access to the courts,’”* 

In the first of the cases in which certiorari has been petitioned for but not yet 
granted, Hurd v. Hodge,’® the Court of Appeals for the District of Columbia up- 
held a perpetual deed covenant against rent, lease, transfer, or conveyance. 
The validity of both restrictive deed covenants” and restrictive covenants ex- 
pressed in agreements between landowners™ had been upheld by that court on 
several occasions. The court, therefore, in a brief opinion, rested its decision on 
an earlier case” in which the same area was covered by the covenant. The court 
was of the opinion that no such change of neighborhood had occurred as to 
make enforcement inequitable, that the restriction was not an unlawful re- 
straint on alienation, and that all other contentions of the petitioner were 
answered by the previous decisions. 

The case, however, is notable chiefly for the dissent of Judge Edgerton, who 
said: 

The covenants are void as unreasonable restraints on alienation. They are void 
because contrary to public policy. Their enforcement by injunction is inequitable. 
Their enforcement by injunction violates the due process clause of the Fifth Amend- 
ment. Their enforcement by injunction violates the Civil Rights Act which requires 
that “All citizens of the United States shall have the same right, in every State and 
Territory, as enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, 
and convey real and personal property.” R.S. § 1978, 8 U.S.C.A. § 42.% 


He pointed out that the court apparently thought Corrigan v. Buckley,’ de- 
cided by the United States Supreme Court in 1926, was controlling, but that 
there was a big difference between holding that such covenants are not void 
under the Constitution and the Civil Rights Act and holding that they are valid 
and enforceable by injunction. It has increasingly been insisted that Corrigan v. 
Buckley is not squarely in point. The argument is that since the Supreme Court 
had only held that the petitioner’s contentions did not afford a jurisdictional 

# 198 S.W. 2d 679, 683 (Mo., 1946). %” 162 F. 2d 233 (App. D.C., 1947). 


* Hundley v. Gorewitz, 132 F. ad 23 (App. D.C., 1942); Torrey v. Wolfes, 6 F. 2d 702 
(App. D.C., 1925); Grady v. Garland, 89 F. ad 817 (App. D.C., 1937), cert. den. 302 U.S. 604 
(1937); Cornish v. O’Donoghue, 30 F. 2d 983 (App. D.C., 1929), cert. den. 279 U.S. 871 (1929). 


* Corrigan v. Buckley, 299 Fed. 899 (App. D.C., 1926), appeal dismissed 271 U.S. 323 
(1926); Mays v. Burgess, 147 F. ad 869 (App. D.C., 1945), cert. den. 325 U.S. 868 (1945); 
Russell v. Wallace, 30 F. ad 981 (App. D.C., 1929), cert. den. 279 U.S. 871 (1929). 


* Mays v. Burgess, 147 F. ad 869 (App. D.C., 1945), cert. den. 325 U.S. 868 (1945). 


*3 162 F. 2d 233, 235 (App. D.C., 1947). Judge Edgerton also thought that enforcement of 
the covenant defeated its reason for being as Negroes would pay more for the property than 
whites, and that the injunction was broader than the covenant since the covenant contained 
no provision against use or occupancy. This he regarded as reversible error. See Hundley v. 
Gorewitz, 132 F. ad 23 (App. D.C., 1942); Gospel Spreading Ass’n v. Bennetts, 147 F. ad 
878 (App. D.C., 1945). His dissent in this case was an elaboration of what he said in Mays v. 
Burgess, 147 F. ad 289 (App. D.C., 1945). 


24 299 Feds 899 (App. D.C., 1926), appeal dismissed 271 U.S. 323 (1926). 
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basis for appeal, it did no more than decide that the Constitution did not make 
the covenant itself void. The Court thus necessarily left open the questions of 
whether the covenant might be void either as against public policy, or as an 
unlawful restraint on alienation. Moreover, according to this view, even if 
covenants are valid on all of these grounds, whether their enforcement by in- 
junction violates the Constitution, the Civil Rights Act, or principles of equity 
could not be, and was not, decided in the Corrigan case. 

In arguing that enforcement of the covenant in the Hurd case would be 
inequitable, Judge Edgerton said: 

It is enough to point out that the familiar principle of “balancing equities” precludes 
any injunction in this case because, in view of the present housing situation, the ex- 
treme hardship which injunctions will inflict upon the appellant greatly outweighs 
any benefits which the appellees may possibly derive from them and that “especially 
courts of equity, may appropriately withhold their aid when the plaintiff is using the 
right asserted contrary to the public interest.” 

He then went on to discuss the effect of the United States Supreme Court’s 
decision in Buchanan v. Warley” on the constitutional question. The core of the 
case, which had held a Louisville ordinance forbidding Negroes to move into 
predominantly white blocks and whites to move into predominantly Negro 
blocks unconstitutional, was that the constitutional rights of Negroes to buy 
and use, and of whites to sell to Negroes, real property, may not be directly 
interfered with by the government.”* He said: 


The action that begins with the decree and ends with its enforcement is obviously 
direct government action Every case that holds legislation unconstitutional 
holds in terms or in effect that its judicial enforcement would be unconstitutional. 
.... The Constitution does not exempt any kind of judicial action from the require- 
ments of due process of law. Not only legislation and procedure but judicially adopted 
rules of substantive law, including equity, are invalid when they conflict with these 
requirements.*® 


8 But the state and federal courts have constantly relied on the Corrigan case to hold re- 
strictive convenants valid and enforceable by injunction. The Corrigan precedent is carefully 
analyzed and state cases are collected and criticized in McGovney, op. cit. supra note 1; 
Kahen, Validity of Anti-Negro Restrictive Covenants, 12 Univ. Chi. L. Rev. 198, 200 (1945); 
Miller, Race Restrictions on Ownership or Occupancy of Land, 7 Lawyers Guild Rev. 99, 104 
(1947). The recent cases, note 1 supra, have continued to rely on the Corrigan case. But see the 
early case of Gandolfo v. Hartman, 49 Fed. 181 (C.C. Cal., 1892) in which a restrictive cove- 
nant was held unenforceable as a violation of a treaty with China. 

* 162 F. 2d 233, 237 (App. D.C., 1947). #7 245 U.S. 60 (1917). 

** Although the specific ground of decision was that the ordinance, in restraining the seller’s 
right of disposition, deprived him of property without due process of law, the court also said 
that the occupancy, and necessarily the purchase and sale of property cannot be prohibited 
solely because of the color of the proposed occupant. See McGovney, op. cit. supra note 1; 
Jones, Legality of Race Restrictive Housing Covenants, 4 Nat. Bar J. 14 (1945). Buchanan v. 
Warley was followed in Harmon v. Taylor, 273 U.S. 668 (1927) and in City of Richmond v. 
Deans, 281 U.S. 704 (1930). 

** 162 F. 2d 233, 239-40 (App. D.C., 1947). See Judge Edgerton’s dissent in Mays v. Bur- 
gess, 147 F. 2d 869 (App. D.C., 1945), and McGovney, op. cit, supra note 1. 





NOTES 199 


Since the Civil Rights Cases,3° decided in 1883, it has been clear that the 
Fourteenth Amendment is prohibitive of state action only. If judicial enforce- 
ment of restrictive covenants is construed.as state action, for which there seems 
to be considerable authority,** then within the meaning of Buchanan v. Warley, 
when an injunction issues to prevent a willing buyer from taking and occupying 
premises conveyed by a willing seller, it is arguable that there has been a 
deprivation of due process of law. 

In calling attention to the possible relevance of the Civil Rights Act, Judge 
Edgerton made an original contribution to the discussion of the covenant prob- 
lem. He thought that “since the injunctions are based on covenants alone and 
the covenants are based on color alone, ultimately the injunctions are based on 
color alone.’ Under this view any restriction imposed upon the right of colored 
citizens to purchase and hold property not similarly imposed upon the right of 
white citizens denies to the former “the same right . . . . as is enjoyed by white 
citizens,” and is, therefore, a violation of the Act. In dealing with the point of 
restraint on alienation, he expressed satisfaction with the American Law Insti- 
tute’s restatement of the subject*4 and concluded that the covenant in the suit 
was unreasonable and should have been held void. On the point of public policy 
he adduced considerable data concerning the impoverished living conditions of 


3° r09 U.S. 3 (1883); see United States v. Cruikshank, 92 U.S. 542 (1876); Virginia v. 
Rives, 100 U.S. 313 (1880); United States v. Harris, 106 U.S. 629 (1882). When legislative 
authority is given for discrimination it is generally held to be a violation of the Fourteenth 
Amendment. Nixon v. Herndon, 273 U.S. 536 (1927); Nixon v. Condon, 286 U.S. 73 (1932). 


* “The judicial act of the highest court of the State in authoritatively construing and 
enforcing its laws is the act of the State.” Twining v. New Jersey, 211 U.S. 78, 90-91 (1908); 
“But it must be observed that the prohibitions of the [Fourteenth] Amendment refer to all the 
instrumentalities of the State, to its legislative, executive, and judicial authorities, and, there- 
fore, whoever by virtue of public position under a state government deprives another of any 
right protected by that Amendment against deprivation by the state, ‘violates the constitu- 
tional inhibition; and as he acts in the name and for the state, and is clothed with the state’s 
power, his act is that of the state.’”” Home Tel. & Tel. Co. v. Los Angeles, 227 U.S. 278 (1913) 
and cases cited therein; Iowa-Des Moines Bank v. Bennet, 284 U.S. 239 (1931) (action of state 
court in sustaining unlawful collection of taxes held state action); American Federation of La- 
bor v. Swing; 312 U.S. 321 (1941) (action of state court in construing its state law as limiting 
peaceful picketing held state action); Bridges v. California, 314 U.S. 252 (1941) (construction 
of contempt power by state court held state action); Brinkeroff-Faris Co. v. Hill, 281 U.S. 673 
(1930); Raymond v. Chicago Traction Co., 207 U.S. 20 (1907); Bakery Driver’s Union v. 


Wohl, 315 U.S. 769 (1942). And see McGovney, op. cit. supra note 1; Kahen, op. cit. supra 
note 1. 


3 162 F. ad 233, 241 (App. D.C., 1947). 33 Ibid. 


34The American Law Institute lists six factors, which tend, when present, to make re- 
straints on alienation reasonable and valid: “1) The one imposing the restraint has some inter- 
est in land which he is seeking to protect by the enforcement of the restraint; 2) the restraint 
is limited in duration; 3) the enforcement of the restraint accomplishes a worthwhile purpose; 
4) the type of conveyances prohibited are ones not likely to be employed to any substantial 
degree by the one restrained; 5) the number of persons to whom alienation is prohibited is 
67 A alia i delineate aminier preci Rest., Property 

406 (1944). 
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Negroes in the District of Columbia and throughout the country generally ,* 
criticized the opinion of the court and its previous opinions for not taking 
account of such facts, and sketched the implications of anti-Negro discrimina- 
tion for the future of American democracy. He thought the United Nations 
Charter could not “be neglected in any consideration of the public policy of 
preventing men from buying homes because they are Negroes.”** He added: 
Suits like this and the ghetto system they enforce, are among our conspicuous 
failures to live together in peace. The question in these cases is not whether law 
should punish racial discrimination, or even whether law should try to prevent racial 
discrimination, or whether the law should interfere with it in any way. The question is 
whether law should affirmatively support and enforce racial discrimination.’ 


In the second of the cases in which certiorari has been petitioned for but not 
yet granted, Perkins v. Trustees of Monroe Avenue Church of Christ,3* the Su- 
preme Court of Ohio upheld an injunction prohibiting the defendants from using 
or occupying the Church premises they had purchased. The court denied that 
there was any question of discrimination involved, saying: “White may exclude 
black. Black may exclude white.”’5* The court argued that the use restrictions in 
the covenant were comparable to building use restrictions, saying: ‘“Would any- 
one gainsay that one alloting and selling property for strictly residential pur- 
poses might not legally write into conveyances for the benefit of the purchasers 
and their assigns, a restrictive covenant against letting a property therein to be 
occupied and used as a house of prostitution?’’*° The court rationalized its deci- 
sion on the basis of what appears to be a rather curious conception of democ- 
racy: 

We well recognize that vociferous minorities of our citizens, instigated by poli- 
ticians, not statesmen, clamor for judicial denial of private rights under the guise of 
public welfare which is to say public policy; but the courts ought to be and are ever 
mindful of that basic thought which underlies representative democracy, “give all 
power to the many and they will oppress the few, give all power to the few and they 
will oppress the many, so that each should retain within themselves the power for 
their own preservation.”# 

3 There is abundant authoritative comment on the evils of racial segregation. “Segrega- 
tion... . has kept the Negro-occupied sections of cities throughout the country fatally un- 
wholesome places, a menace to health, morals and general decency of cities, and ‘plague spots 
for race exploitation, friction and riots.’” 6 Report of The Committee on Negro Housing of 
the President 45-46 (1932); and see Myrdal, An American Dilemma 378, 624-26; Weaver, 
Racial Restrictive Housing Covenants, 30 J. Land & Pub. Util. Econ. 183, 185, 190 (1938). 

36 162 F. ad 233, 245 (App. D.C., 1947). 37 Tbid., at 246. 

38 70 N.E. 2d 487 (Ohio, 1946). The court invalidated that part of the injunction which pro- 
hibited sale. See Perkins v. Trustees of Monroe Avenue Church, 70 N.E. 487 (Ohio, 1947). 

# Thid., at 4or. 

« Ibid. In other cases the rules in racial and building use restrictions have been regarded as 
the same. Cases are collected in Miller, op. cit. supra note 2. 

# 70 N.E. ad 487, 492 (Ohio, 1946). 
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The constitutional questions were disposed of on the authority of Corrigan ». 
Buckley, and the court rested its decision on freedom of contract, saying: “The 
liberty of contract, being one of those rights secured by our constitution, is not 
to be restrained upon an insufficient or mere fanciful conceit of what might 
possibly happen.””# 

The Perkins case illustrates a continuing pattern, based on the earlier cases 
and exemplified in Corrigan ». Buckley, whereby the issues are narrowed to in- 
clude only the contractual rights of the parties to the action. Inasmuch as the 
attack in the Corrigan case and in the other early cases was based on the theory 
that the covenant was itself void, it was logical that the courts should stress the 
contract problems and pay little heed to policy considerations.“ With the at- 
tempt made in the Sipes and Hurd cases to broaden the issue, to emphasize the 
social results of enforcement, and to question the constitutionality of the 
remedy of injunction, the courts have been given an opportunity to reconsider 
what importance should be attached to the freedom of contract approach. 

The Supreme Court has already considered an important question related to 
this type of situation. In Marsh v. Alabama“ the right of a member of Jehovah’s 
Witnesses to distribute religious literature on the streets of a town entirely 
owned by a corporation was upheld. The Court said: “Since these facilities are 
built and operated primarily to benefit the public and since their operation is 
essentially a public function, it is subject to state regulation [and] the managers 
appointed by the corporation cannot curtail the liberty of press and religion of 
these people consistently with the purposes of the constitutional guarantees.’’ 

Tt has been suggested that if Marsh v. Alabama and Buchanan 0. Warley are 
considered together, in a case where the neighborhood restricted constitutes so 
large a proportion of the community that enforcement results in the community 
being zoned on a racial basis, the covenant is unenforceable as failing to satisfy 
the requirements of the Fourteenth Amendment.“ But in neither the Sipes and 
Kraemer cases, nor in the Hurd and Perkins cases, will the Supreme Court be 
confronted with covenants covering substantial areas. In no one case, moreover 

elbid, 

# For example: “The question is whether a contractual duty, knowingly and voluntarily 
assumed may be enforced. If the contract is valid and enforceable, its wisdom is not a ques- 


tion for the court.” Ridgway v. Cockburn, 296 N.Y.S. 936, 943 (N.Y., 1937). Similar language 
is to be found in most of the cases cited note 1 supra. 


#4 326 U.S. sor (1946). 4 Ibid., at 506, 508. 


 Tefft, Marsh v. Alabama—A Suggestion Concerning Racial Restrictive Housing Cove- 
nants, 4 Natl. B.J. 133, 134 (1946). In Dorsey v. Stuyvesant Town Corporation, decided in the 
Supreme Court of New York, N.Y. Times, § 3, p. 73, col. 5 (July 29, 1947) the court dis- 
regarded the rule in the Marsh case and refused to grant relief where plaintiffs sued to enjoin 
the corporation from refusing to rent to them simply because they were Negroes. Stuyvesant 
Town is a housing project accommodating 24,000 persons, and was made possible by numerous 
grants and concessions from the City of New York. See N.Y. Development Companies Law 
(McKinney, 1945) §§ 3401-26. It would appear that even if the project were entirely a private 
venture, which it plainly is not, its very physical pattern as s town would bring its corporate 
owners within the restraints of the Fourteenth Amendment as in the Marsh case, 
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is it ever to be expected that the particular restricted area will comprise a very 
large proportion of a city’s total area. Nonetheless, the suggested approach is 
still relevant since the cases most often arise in cities having a substantial Negro 
population and in which all the restricted areas together constitute a specified 
large proportion of the total.‘7 It seems that when a court considers only the 
particular covenant in issue it is disregarding the fact that enforcement of one 
covenant means enforcement of all like covenants, and as an agency of the 
state it is actually enforcing a discriminatory situation by judicial decision 
which Buchanen v. Warley bars the states from creating by legislation. More- 
over, the value of this approach need not necessarily depend upon a specified 
percentage of a city’s area being restricted, for the same racial zoning result is 
achieved where only that part of a city’s area which immediately surrounds the 
“black belt” or protects the more desirable residential districts of the city is 
restricted. 

The cases indicate that, on the whole, the new attacks on restrictive cove- 
nants so far have been met by a firm adherence to precedents originating in the 
older types of attack. Although there is no showing of social data in the record in 
either of the cases in which the Supreme Court has granted certiorari, if the 
Court should consider the data and arguments in the amicus briefs in Sipes v. 
McGhee or grant certiorari, in Hurd v. Hodge, it will have before it a complete 
presentation of the attacks on restrictive covenants. The weight of precedent in 
the state courts and the improbability of direct legislation outlawing covenants 


make it evident that the Supreme Court in granting certiorari affords, perhaps, 
the major hope of ameliorating one of the most critical areas of racial tension in 
contemporary American life. 


RECENT APPLICATIONS OF THE CIVIL-CRIMINAL 
CONTEMPT DISTINCTION 


The distinction between civil and criminal contempt, always troublesome, 
played an important part in Umited States v. United Mine Workers,’ where the 
Supreme Court approved the procedure used by the District Court in imposing 
a fine combining both civil and criminal elements in a single contempt proceed- 
ing. Mr. Justice Rutledge, in his dissent in the Mine Workers case* and again in 


47 For example: “The exact extent of the restrictive covenant has not been ascertained, but 
‘in Chicago it has been estimated that 80% of the city is covered by such agreements 
Myrdal, op. cit. supra note 35, at 624. 

# Authorities cited note 31 supra. 

# What the Supreme Court will decide is conjectural, but if it should decide only that in- 
junctions in such cases are unconstitutional, without determining that restrictive covenants are 
themselves void, the question of damages might become prominent. It is the remedy of en- 
forcement by injunction, however, that effectively and necessarily prevents Negroes from ac- 
quiring restricted property. 

* 67 S. Ct. 677 (1947). * 67 S. Ct. 677, 720 (1947). 
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Penfield Co. 0. Securities & Exchange Commission,’ has vigorously attacked such 
procedure. He contends that it violates the Constitution, clear judicial prece- 
dents, and the rules of criminal procedure.‘ Under the Taft-Hartley Act,5 in- 
junctions may become an important incident of the government’s regulatory 
activities in the field of labor relations; it is therefore regrettable that there 
should be confusion and doubt as to the procedural aspects of injunction en- 
forcement. 

The difficulties that have plagued both courts and writers® in their analysis of 
the contempt power are perhaps caused by the breadth of the term “contempt,” 
which includes, among others, such widely divergent elements as the power of a 
court of equity to compel obedience to its in personam decrees and the power of 
any court to punish those who misconduct themselves in the courtroom. The 
contempt power is sometimes analyzed on the basis of the character of the con- 
temptuous act;? it is said, in general, that a contempt is criminal when it in- 
volves a wilful and obstructive defiance of a court’s authority, but that a con- 
tempt is civil if its primary effect is to injure the opposing party in the litiga- 
tion.* This analysis breaks down, however, when applied to the violation of an 
injunction, where the contemptuous act is both a defiance of the court and an 
injury to the opposing party.® In the injunction situation, the criminal-civil 
distinction comes into play only after action is taken against the party in con- 
tempt. The proper analysis rests on the nature of the sanctions invoked rather 
than on the character of the contemptuous act.’® When punitive measures are 


sought, in the form of fixed fines or terms of imprisonment, the contempt is con- 


367 S. Ct. 918, 923 (1947). 


4In support of the Rutledge position see Watt, The Divine Right of Government by 
Judiciary, 14 Univ. Chi. L. Rev. 409, 449-51 (1947). 


5’ Labor Management Relations Act, 1947, 29 U.S.C.A. § 160. The act permits, and in cer- 
tain situations directs, the Labor Board to apply to the courts for injunctive relief. 


*See Beale, Contempt of Court, Criminal and Civil, 21 Harv. L. Rev. 161 (1908). The 
distinction between civil and criminal contempt and its application by the courts in injunction 
cases is exhaustively discussed in Moskovitz, Contempt of Injunctions, Civil and Criminal, 43 
Col. L. Rev. 780 (1943). Further inquiry is needed only in the light of the problem of mixed 
proceedings raised by the Mine Workers case. 


?Thomas, Problems of Contempt of Court 2 (1934); Rapalje, Contempt § 21 (1884). 


® The distinction is sometimes made between refusing to do an act commanded (civil), and 
doing an act that has been forbidden (criminal). Gompers v. Bucks Stove & Range Co., 221 
U.S. 418, 443 (1911). Contempts may be considered criminal when they are especially wilful or 
“contumacious,” or when the act involved is also an indictable crime. Moskovitz, op. cit. supra 
note 6, at 793 ff.; see In re Eskay, 122 F. 2d 819 (C.C.A. 3d, 1941); In re Fox, 96 F. 2d 23 
(C.C.A. 3d, 1938). 


* Lamb v. Cramer, 285 U.S. 217, 221 (1932); Bessette v. W. B. Conkey Co., 194 U.S. 324, 
329 (1904). 


te “Tt is the purpose of the punishment, rather than the character of the act punished, which 
determines whether the proceeding is for civil or criminal contempt.” Lamb v. Cramer, 285 
U.S. 217, 220 (1932); see Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 443 (1911); Inre 
Nevitt, 117 Fed. 448, 458 (C.C.A. 8th, 1902). 
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sidered criminal; if, however, the sanctions are to be coercive and remedial, in 
the form of fines or imprisonment contingent on continued disobedience, or of 
fines payable as compensation to the complainant, the contempt is civil." The 
distinction is important since it will control the procedure by which the party in 
contempt is tried. If civil remedies are involved the contemnor is considered to 
have the power to avoid the penalties by compliance with the court’s decree,” 
and he is therefore given no protections beyond those afforded to any party ina 
suit in equity;” the defendant in a case of criminal contempt, on the other 
hand, is surrounded by almost all of the safeguards of an accused in a regular 
criminal action, except for the right to a trial by jury.’ It is the contention of 
Mr. Justice Rutledge that these important procedural differences are threatened 
with extinction if a court may impose both civil and criminal sanctions in a 
single contempt proceeding. 

Mr. Justice Rutledge, in his dissent in the Mine Workers case, first attacked 
the use of a single mixed proceeding on broad constitutional grounds, pointing 
out that under our system civil and criminal procedures are sharply differenti- 
ated and never mixed, and that, in fact, the differences ‘mark one of the great 
constitutional divides.”"’ The problem is whether that general principle need be 
applied to contempt proceedings, which are admittedly unique. The contempt 
procedure must be judged, not in the light of broad generalities, but in terms of 
specific rights protected or abused.” 

"The distinction is perfectly workable even though civil (remedial) relief may have 
incidental criminal (punitive) effects, and vice versa. Moskovitz, op. cit. supra note 6, at 786. 

** The Anglo-American system is unique in its assumption that the coercive power of the 
courts is absolute and that no one is privileged to disobey the lawful order of a court. Pekelis, 
Legal Techniques and Political Ideologies: A Comparative Study, 41 Mich. L. Rev. 665, 667- 
76 (1943). Moreover, the contemnor’s intent is not material. Telling v. Bellows-Claude Neon 
Co., 77 F. 2d 584 (C.C.A. 6th, 1935); Proudfit Loose Leaf Co. v. Kalamazoo Loose Leaf Binder 
Co., 230 Fed. 120, 132 (C.C.A. 6th, 1915); Indianapolis Water Co. v. American Strawboard 
Co., 75 Fed. 972 (C.C. Ind., 1896). 

3 There is no presumption of the defendant’s innocence; the proof of the violation need 
only be “clear and convincing.” Telling v. Bellows-Claude Neon Co., 77 F. 2d 584 (C.C.A. 6th, 
1935); Coca-Cola Co. v. Feulner, 7 F. Supp. 364 (Tex., 1934). 

% The defendant is given the presumption of innocence. Gompers v. Bucks Stove & Range 
Co., 221 U.S. 418, 444 (1911); United States v. Balaban, 26 F. Supp. 491 (IIl., 1939). 
Proof of the violation must be beyond a reasonable doubt. Gompers v. Bucks Stove & Range 
Co., 221 U.S. 418, 444 (1911); Sabin v. Fogarty, 70 Fed. 482 (C.C. Wash., 1895). The de- 
fendant enjoys the privilege against self-incrimination. Gompers v. Bucks Stove & Range 
Co., 221 U.S. 418, 444 (1911); Hammond Lumber Co. v. Sailors’ Union of the Pacific, 167 Fed. 
Bog (C. . C. Cal., 1909); United States v. Balaban, 26 F. Supp. 491 (Ill., 1939). There can be 
no review of an order dismissing criminal contempt charges. United States ex rel. West Vir- 
ginia-Pittsburgh Coal Co. v. Bittner, 11 F. 2d 93 (C.C.A. 4th, 1926). One convicted of criminal 
contempt may be pardoned. Ex parte Grossman, 267 U.S. 87 (1925). But in the absence of 
Serleinankaderaadadinttaneamubtedtent iocecanteadadtartinr. Michaelson 
v. United States, 266 U.S. 42 (1924); Donato v. United States, 48 F. ad 142 (C.C.A. 3d, 1931); 
Armstrong v. United States, 18 F. ad 371 (C.C.A. 7th, 1927). 

8 United States v. United Mine Workers, 67 S. Ct. 677, 730 (1947). 

** The courts often point out that contempt proceedings are “sui generis” and that formulas 
based on practices in other fields of the law may not be applicable. Blackmer v. United States, 





NOTES 205 


Mr. Justice Rutledge’s second contention was that the mixed proceeding in 
the Mine Workers case violated the strong precedent of Gompers v. Bucks Stove & 
Range Co." It should be noticed that the Gompers decision did not involve a 
single proceeding resulting in both civil and criminal penalties. Gompers, as 
president of the American Federation of Labor and editor of the American 
Federationist, was enjoined from continuing a boycott against the complain- 
ant’s products; when the injunction was disobeyed, Gompers was cited for con- 
tempt and sentenced to a year in prison. The Supreme Court reversed the judg- 
ment on the ground that punitive measures may be imposed only in a proceeding 
“instituted and tried as for criminal contempt,” and that the proceeding against 
Gompers had been primarily civil and not criminal, In the proceedings against 
Gompers the contempt matter had been treated as part of the main equity cause, 
the equity plaintiff had been the prosecuting party with the government taking 
no part, and the defendant had been called as a witness against himself; these 
and several other characteristics of the proceeding were consistent with an ac- 
tion for civil but not for criminal contempt. The Court pointed out that a 
defendant in a criminal contempt action was guaranteed certain important pro- 
tections, but that such safeguards would be of no help to him if he were not 
given warning that the measures to be taken would be punitive rather than 
remedial. The gist of the decision, therefore, clearly seems to be that a contempt 
defendant must have notice of criminal charges against him before punitive 
measures may be imposed.’? 

The federal courts have unanimously followed the Gompers case” but, until 
Mr. Justice Rutledge’s dissent in the Mine Workers case, there was no sugges- 
tion that the Gompers decision had forbidden the imposition in a single proceed- 
ing of both civil and criminal penalties. The courts in each case have scrutinized 
contempt proceedings which resulted in criminal penalties to see that there was 
no “variance between the procedure adopted and the punishment imposed.”** 
Following the method of the Gompers case, the courts look for a number of par- 
ticularly indicative earmarks. If the contempt proceeding is entitled and treated 
asa part of the main equity cause there may be a presumption that only remedi- 


284 U.S. 421, 440 L983); Conley v. United States, 59 F. 2d 929, 935 (C.C.A. 8th, 1932); 
Armstrong v. United States, 18 F. 2d 371, 372 (C.C.A. 7th, 1927); United States v. Balaban, 
26 F. Supp. 491, 498 (Ill., 1939). For a particularly unfortunate use of the phrase “sui generis” 
in dealing with a question of specific rights, see the dissenting opinion of Mr. Justice Frank- 
furter in Penfield Co. v. Securities & Exchange Commission, 67 S. Ct. 918, at 930. 

7 221 U.S. 418 (1911). 

* Tbid., at 444. 


™ McCann v. New York Stock Exchange, 80 F. 2d 211 (C.C.A. 2d, 1935); In re Guzzardi, 
74 F. 2d 671 CoA ad, 1935); Shulman v. United States, 18 F. ad 579 (C.C.A. 6th, 1927); 
Monroe Body Co. v. Herzog, 18 F. 2d 578 (C.C.A. 6th, 1927). 


Chieton di chaeaiptnsatonesilannimenaiatinhdeendudstehe teadiaaion ke 
tween civil and criminal contempt uses the Gompers decision as its precedent. 


= Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 449 (1911). 
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al relief is contemplated.” The wording of the prayer for relief is often taken to 
indicate the nature of the action,” although such words as “punishment” may 
be considered equivocal and not conclusive.** The parties, by their actions, may 
reveal their understanding of the proceeding ;* if the complainant, for instance, 
requests the payment of costs to himself* or calls the contemnor as a witness,” 
he clearly cannot claim to have criminal penalties in mind. The Second Circuit 
Court of Appeals, in an effort to dispel the uncertainty arising from the use of 
this general “earmark” test, has adopted the rule that the identity of the prose- 
cuting party may be conclusive in that criminal penalties cannot be imposed 
unless the contempt is prosecuted by a government attorney or by a private 
attorney specially appointed by the court to vindicate its authority.** 

The Federal Rules of Criminal Procedure,” in effect since March of 1946, 
embody the Second Circuit Court’s suggestion in Rule 42(b), which states, in 
part: “A criminal contempt [excepting those that occur in open court] shall be 
prosecuted on notice. The notice shall state the time and place of hearing, allow- 
ing a reasonable time for the preparation of the defense, and shall state the 
essential facts constituting the criminal contempt charged and describe it as 
such. The notice shall be given orally by the judge in open court in the presence 
of the defendant or, on application of the United States attorney or of an at- 
torney appointed by the court for that purpose, by an order to show cause or an 
order of arrest.” Rule 42(b) was violated in the Mine Workers case, in that the 


* Norstrom v. Wahl, 41 F. 2d gto (C.C.A. 7th, 1930); Wakefield v. Housel, 288 Fed. toys 
(C.C.A. 8th, 1923); S. Anargyros v. Anargyros & Co., 191 Fed. 208 (C.C. Cal., 1911); The 
Navemar, 17 F. Supp. 495 (N.Y., 1936). But see Nye v. United States, 313 U.S. 33, 42 (1941); 
In re Kaplan Bros., 213 Fed. 753 (C.C.A. 3d, 1914), cert. den. sub nom. Kaplan v. Leech, 
234 U.S. 765 (1914); Phillips Sheet & Tin Plate Co. v. Amalgamated Ass’n of Iron, Steel & Tin 
Workers, 208 Fed. 335 (D.C. Ohio, 1913); United States v. Huff, 206 Fed. 700 (D.C. Ga., 
1913). 

*3 Western Fruit Growers v. Gotfried, 136 F. 2d 98 (C.C.A. oth, 1943); Monroe Body Co. 
v. Herzog, 18 F. 2d 578 (C.C.A. 6th, 1927); Shulman v. United States, 18 F. 2d 579 (C.C.A. 
6th, 1927); In re Kaplan Bros., 213 Fed. 753 (C.C.A. 3d, 1914), cert. den. sub nom. 
Kaplan v. Leech, 234 U.S. 765 (1914); In re Kahn, 204 Fed. 581 (C.C.A. 2d, 1913); Kreplik v. 
Couch Patents Co., 190 Fed. 565 (C.C.A. 1st, 1911); S. Anargyros v. Anargyros & Co., 191 
Fed. 208 (C.C. Cal., 1911). 

In re Guzzardi, 74 F. 2d 671, 672 (C.C.A. 2d, 1935). 


*%s Kreplik v. Couch Patents Co., 190 Fed. 565, 570 (C.C.A. 1st, 1911). But see National 
Popsicle Corp. v. Kroll, 104 F. 2d 259 (C.C.A. 2d, 1939), where the court refused to con- 
sider “equivocal remarks made by court or by counsel.” 

*¢ Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 447 (1911). 

*7 Wakefield v. Housel, 288 Fed. 712 (C.C.A. 8th, 1923). 


** National Popsicle Corp. v. Kroll, 104 F. 2d 259 (C.C.A. 2d, 1939); McCann v. New 
York Stock Exchange, 80 F. 2d 211 (C.C.A. ad, 2d, 1955), noted in 46 Yale L. J. 326 (1936); In re 
Guzzardi, 74 F. 2d 671 (C.C.A. 2d, 1935). Other courts have used the test but have not con- 
sidered it conclusive. Nye v. United States, 313 U.S. 33, 42 (1941); Western Fruit Growers v. 
Gotfried, 136 F. 2d 98 (C.C.A. oth, 1943); Norstrom v. Wahl, 41 F. 2d g10 (C.C.A. 7th, 1930); 
The Navemar, 17 F. Supp. 495 (N.Y., 1936); Phillips Sheet & Tin Plate Co. v. Amalgamated 
Ass’n of Iron, Steel & Tin Workers, 208 Fed. 335 (D.C. Ohio, 1913). 


* 18 U.S.C.A. following § 687 (Supp., 1946). 


- «4 422428553 - wa 
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petition for a rule to show cause, while stating the “essential facts constituting 
the criminal contempt,” did not specifically describe it “as such.”** The Su- 
preme Court decided, however, that the defendants had been given actual 
notice of the criminal charges against them so that the violation of Rule 42(b) 
was not reversible error.** Whether or not one agrees with the Court’s ruling, it 
was Clearly within the Court’s discretion under the “harmless error” provision 
embodied in Rule 52(a)* to decide that the basic rule had been followed and 
that the formal discrepancy had caused no substantial harm.*4 

Assuming that there was adequate compliance with the requirements of 
notice in the Mine Workers case, the problem remains as to the propriety of a 
single proceeding in which civil and criminal contempt elements are mixed. 
The lower federal courts, both before* and since*s the Gompers decision, have 
used such mixed procedure in a number of cases. The Supreme Court has never 
passed on the question specifically, but a few cases involving the mixture have 
been before the Court and have not met with disapproval.’ The same Court 
that handed down the Gompers decision, in fact, a year later followed the rule 
that when civil and criminal contempts are adjudicated in a single proceeding 
the criminal element dominates and determines the procedure for review,?’ a 

3° United States v. United Mine Workers, Transcript of Record, at p. 66. 


# United States v. United Mine Workers, 67 S. Ct. 677, 697-700 (1947). The government’s 
petition for rule to show cause was strongly worded in terms of “punishment,” and the de- 
fendants in their motion to discharge the rule and the arguments thereon indicated their 
realization of the criminal charges. Transcript of Record, pp. 66, 82, 190-95. The govern- 
ment’s theory of action was thoroughly discussed between the parties and the court before the 
actual trial for the contempt was begun. Ibid., 195-201. 


3 “ Any error, defect, irregularity or variance which does not affect substantial rights shall 
be disregarded.” Federal Rules of Criminal Procedure, 18 U.S.C.A. following § 687 (Supp., 
1946). See also Section 269 of the Judicial Code, 40 Stat. 1181 (1919), 28 U.S.C.A. § 391 (1928). 


33 The proper scope of the “harmless error” rule has been a troublesome question. See 
Kotteakos v. United States, 328 U.S. 750 (1946); United States v. Ragen, 314 U.S. 512 (1942); 
Berger v. United States, 295 U.S. 78 (1935); United States v. Antonelli Fireworks Co., 155 
F. 2d 631 (C.C.A. 2d, 1946). 


4 Continental Gin Co. v. Murray Co., 162 Fed. 873 (C.C.A. 3d, 1908); Christensen En- 
gineering Co. v. Westinghouse Air Brake Co., 135 Fed. 774 (C.C.A. 2d, 1905); Chicago Direc- 
tory Co. v. United States Directory Co., 123 Fed. 194 (C.C.N.Y., 1903); Cary Mfg. Co. v. 
Acme Flexible Clasp Co., 108 Fed. 873 (C.C.A. 2d, 1901); Sabin v. Fogarty, 70 Fed. 482 (C. C. 
Wash., 1895); Hendryx v. Fitzpatrick, 19 Fed. 810 (C.C. Mass., 1884). 


3 Union Tool Co. v. Wilson, 259 U.S. 107 (1922); Wilson v. Byron Jackson Co., 93 F. ad 
$77 (C.C.A. oth, 1937), noted in 16 N.C.L. Rev. 389 (1938); Merchants’ Stock & Grain Co. v. 
Board of Trade, 201 Fed. 20 (C.C.A. 8th, 1912); Kreplik v. Couch Patents Co., 190 Fed. 565 
(C.C.A. 1st, 1911); see Woodside v. United States, 60 F. 2d 823 (C.C.A. 4th, 1932); Proudfit 
Loose Leaf Co. v. Kalamazoo Loose Leaf Binder Co., 230 Fed. 120 (C.C.A. 6th, 1915); 
Morehouse v. Giant Powder Co., 206 Fed. 24 (C.C.A. oth, 1913); Phillips Sheet & Tin Plate 
Co. v. Amalgamated Ass’n of Iron, Steel & Tin Workers, 208 Fed. 335 (D.C. Ohio, 1913). 


36 Farmers & Mechanics National Bank v. Wilkinson, 266 U.S. 503 (1925); Union Tool Co. 
v. Wilson, 259 U.S. 107 (1922); In re Merchants’ Stock and Grain Co., 223 U.S. 639 (1912). 


37 In re Merchants’ Stock and Grain Co., 223 U.S. 639 (1912). The rule was first adopted 
in Matter of Christensen Engineering Co., 194 U.S. 458 (1904). 
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rule that would seem to imply approval of the procedure which necessitated its 
creation. 

Mr. Justice Rutledge, in denouncing the mixed criminal and civil contempt 
proceeding, speaks of the procedures used in the two kinds of contempt cases as 
if they were alternative and conflicting.** But the contemnor’s safeguards are 
not alternative according to whether the charge is civil or criminal—he merely 
has more of them if the contempt is criminal. A contemnor can hardly complain 
if the charges of civil contempt against him are tried in a proceeding in which he 
is afforded all the protections given a criminal defendant. It is difficult to deny 
the government’s contention in the Mine Workers case that the mixed proceed- 
ing was justified so long as the maximum criminal protections were afforded the 
defendants.*® The vital protective principle is still that embodied in the notice 
requirements of the Gompers rule; so long as that rule is complied with there 
would seem to be no particular danger involved in a single proceeding to ‘try 
both a civil and a criminal contempt. 

District Court in the Mine Workers case imposed a single fine of 
$3,500,000, which included in unspecified proportions both a criminal penalty 
for the contempt and civil compensation to the government for losses caused by 
the violation of the injunction. The Supreme Court reduced the fine to $700,000 
and made it wholly punitive,** but it is unfortunate that in so doing the Court 
did not specifically condemn the form of the fine imposed by the District Court. 
The federal courts have accepted the levying of fines for civil contempt payable 


as compensation to the complaining party,“ and the procedure has been adopted 
in a federal statute.“ But the courts have always followed the accompanying 
principle that the amount of such a compensatory fine must be based on clear 
evidence of the complainant’s losses, particularly of profits lost and the ex- 
penses of litigation.“ Since the civil contemnor is given no special procedural 
protections, it is essential that a fine levied against him not exceed the opposing 


3* United States v. United Mine Workers, 67 S. Ct. 677, 734-35 (1947). 
39 United States v. United Mine Workers, Transcript of Record, pp. 197-201. 


4 United States v. United Mine Workers, 67 S. Ct. 677, 701-2 (1947). An equally impor- 
tant problem raised in the Mine Workers case concerns the propriety of a fine of $700,000 in 
punishment for an act which, if prosecuted as a violation of the War Labor Disputes Act, 57 
Stat. 165 (1943), so U.S.C.A. Appendix § 1506(b) (1944), would have drawn a maximum 
statutory fine of $5,000. See the dissent of Mr. Justice Rutledge, United States v. United 
Mine Workers, 67 S. Ct. 677, 740 (1947); Watt, op. cit. supra note 4, at 451. 

# Leman v. Krentler-Arnold Hinge Last Co., 284 U.S. 448 (1932); Raymor Ballroom Co. 
v. Buck, rro F. ad 207 (C.C.A. 1st, 1940); Feldman v. American Palestine Line, 18 F. 2d 749 
(C.C.A. 2d, 1927); Morehouse v. Giant Powder Co. , 206 Fed. 24 (C.C.A. oth, 1913); Macauley 
v. White Sewing Machine Co., 9 Fed. 608 (C.C.N.Y., 1881). See Civil Contempt and Indem- 
nity to the Plaintiff, 26 Geo. L. J. 719 (1938). 


# 38 Stat. 738 (1914), 28 U.S.C.A. § 387 (1928). 
4 Parker v. United States, 126 F. ad 370 (C.C.A. 1st, 1942); Norstrom v. Wahl, 41 F. 2d 
gto (C.C.A. 7th, 1930); Freeman v. Premier Mach. Co., 25 F. Supp. 927 (Mass., 1938); Coce- 


Cola Co. v. Feulner, 7 F. Supp. 364 (Tex., 1934); Ready re v. Taylor, rs Blatchf. 
94 (D.C. N.Y., 1878). 
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party’s proven pecuniary losses, lest the fine become punitive.“¢ If in a mixed 
criminal and civil proceeding a single fine combining both elements is imposed 
the contemnor has no assurance that the compensatory part is not excessive. 
In the usual case it would be a simple matter to split the fine into its component 
parts; and there would seem to be no reason to fear that the single mixed fine 
will become habitual with courts which allow a mixed criminal and civil pro- 
ceeding. 

It is not meant to suggest in this note either a general approval or disapproval 
of the Mine Workers decision or a minimizing of the need for a constant alertness 
against abuses of the judicial contempt power. Attacks on the contempt power 
which are based upon charges that the procedure employed is dangerous and 
unconstitutional will succeed only where the procedure criticized is shown to 
jeopardize specific rights and protections. It is arguable that the Supreme Court 
in the Mine Workers case did not apply the Gompers notice requirements with 
sufficient strictness; even with the Mine Workers decision on the books, however, 
the Gompers precedent still stands,“ and it remains as the essential protection 
which must be afforded parties charged with contempt of court. 


4 McKee Glass Co. v. H. C. Fry Glass Co., 248 Fed. 145 (C.C.A. 3d, 1918); Christensen 
Engineering Co. v. Westinghouse Air Brake Co., 135 Fed. 774 (C.C.A. ad, 1905). 


# Cases cited notes 34 and 35 supra. 


4 In Penfield Co. v. Securities & Exchange Commission, 67 S. Ct. 918 (1947), the defendant 
was cited for contempt for failure to comply with a subpoena duces tecum requiring him to 
produce certain corporate books. The S.E.C. asked only for coercive relief but the District 
Court refused to grant it, and instead imposed a small punitive fine and dismissed the de- 
fendant. The Circuit Court of Appeals reversed the fine and ordered the lower court to grant 
the remedial relief requested by the Commission. The Supreme Court agreed, on the basis of 
the Gompers rule, that a punitive fine should not have been imposed. Mr. Justice Rutledge 
concurred, but he added that if the majority of the Court were to be consistent with the 
Mine Workers decision it would have to let the fine stand. If the interpretation outlined in this 
note is correct, the Mine Workers decision had no such effect on the Gompers precedent as 
Mr. Justice Rutledge asserts. 
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RIGHT OF SHAREHOLDERS TO “MODIFY” PLAN OF 
REORGANIZATION AFTER CONFIRMATION 


The Equitable Office Building Corporation filed in 1941 a petition for reor- 
ganization under Chapter X of the Bankruptcy Act.' In May 1945, the trustee 
submitted a plan for reorganization which was approved by the district court 
in December 1945. Under this plan the debtor’s property would be transferred 
to a new corporation; the first mortgage of $16,000,000 on the debtor’s principal 
asset, the forty-story Equitable Office Building in New York City, would re- 
main undisturbed; the second mortgage, previously reduced to $3,000 by re- 
funding with 5 per cent debentures, would be paid in cash; and the holders of 
the debentures, for their claim of nearly $6,000,000 of principal and accrued in- 
terest, would receive 475,400 new shares and income bonds, convertible into 
shares, with a face value of $2,852,400. The stockholders would receive 86,209.8 
new shares—one new share for ten old shares. This plan was confirmed by the 
court on May 13, 1946, after being accepted by creditors and stockholders. 

On July 8, 1946, the court ordered consummation of the plan, but before any 
transfers of property or securities had taken place pursuant to the confirmed 
plan, two stockholders filed a petition setting forth a new proposal. The old 
stockholders would be given one new share for ten old shares, as under the con- 
firmed plan, and an option to buy one new share for each old share at $6. An 
underwriter would purchase, under a firm offer, those shares not taken by stock- 
holders. The proceeds of the new stock issue of 1,017,984 shares, plus $769,912 
of the debtor’s cash balance of about $900,000, would be used to pay off the 
second mortgagees and the debenture-holders in full. The first mortgage would 
not be affected. This proposal would produce a capital structure identical to 
that which would be reached under the confirmed plan if the holders of the pro- 
posed income bonds chose to convert to stock. The ownership of most of the 
equity, however, would be in the hands of the old stockholders who exercised 
their options, or in those persons who purchased from the underwriter, instead 
of being transferred to the old debenture-holders. 

The petition containing this proposal was denied by the district court. A stay 
of the proceedings was granted by Mr. Justice Reed of the Supreme Court pend- 
ing the taking of an appeal.’ On appeal to the Circuit Court of Appeals for the 


* 52 Stat. 883 (1938), 11 U.S.C.A. § sor (1946). 

* In re Equitable Office Bldg. Corp., C. C. H. Bkcy. L. Serv. 58370 (1946). In his opinion 
Mr. Justice Reed stated clearly some of the issues to be resolved in this case: “When no fraud 
or other unfair practices or acts are charged to the beneficiaries of the confirmation, as is the 
situation in these proceedings, rights acquired by confirmation of a plan may be secured from 
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Second Circuit, the order denying leave to file the petition was reversed. The 
court maintained that changes in a reorganization plan after confirmation were 
permissible if they were “to some extent congruent with the plan” and that ex- 
piration of the underwriter’s offer did not render the case moot. Although the 
proposal would cut sharply into the debtor’s cash assets, the stockholders, and 
not the court or debenture-holders, must consider that problem in passing upon 
the proposal. The confirmation order had given the debenture-holders, who op- 
posed the petition, no “legally protected interest in the property beyond the 
principal and interest of their bonds.” Kwight v. Wertheim & Co. 

The first issue raised by this decision is how late in a Chapter X reorganiza-: 
tion proceeding the old stockholders may be heard upon proposals to pay off 
senior interests and put themselves in a position to regain control of the debtor 
corporation. This question is basic, inasmuch as the financial difficulties leading 
to institution of reorganization proceedings frequently are precipitated or aggra- 
vated by the sharp deflation which has come to be termed the downswing fluc- 
tuation in the business cycle. Since in the cyclical pattern deflation generally is 
followed by a rise in property values, it is to the interest of equity holders to 
postpone as long as possible the date upon which new rights created in a pro- 
ceeding become final. In such delay will often lie their best hope of taking ad- 
vantage of reflation or inflation to retain or regain control and ownership of 
debtor corporations. 

This decision stands for the proposition that the cut-off point at which old 
rights are terminated is or may be at some stage after confirmation of a reoigani- 
zation plan. In reaching that result the court noted that no transfers of property 
or securities pursuant to the confirmed plan had taken place. Therefore the ac- 
tual taking of steps in consummation may be the limiting factor. While there 
is no precise stopping-point in Chapter X procedure between confirmation and 
final decree, courts may be reluctant to upset confirmed reorganization plans 
where a substantial amount of the paper work involved in executing the plans 
has been accomplished.‘ It may be necessary for reorganization courts to bal- 
prem, poles gre nbatios Bs ome It may be determined that present debenture 

holders carry the risk of profit or loss after confirmation and are therefore entitled to any in- 
creased value. Or, in view of Chap. X § 222, the stockholders’ right to redeem the property be- 
fore consummation ae ane advantages or disadvantages from such action 
i may become necessary to decide whether the new pro- 

Dietds tov o tasaumnition of op ce baa a new plan or an effort to dismiss the proceedings. 
. I do not think that the present debenture holders’ objection to the early termination of 


the underwriting proposal is sound. It is the debenture holders’ objection to accepting pay- 
ment of their debts in full that delays prompt cash payment. 


+158 F. ad 838 (C.C.A. ad, 1946), cert. den. sub nom. McGuire v. Equitable Office Building 
Corp., 67 S. Ct. 1308 (1947). 

¢ Changes after consummation were not permitted in Reese v. Beacon Hotel Corp., 149 F. 
ad 610 (C.C.A. 2d, 1945); North American Car Corp. v. Peerless Weighing & Vending Machine 
Corp., 143 F. ad 938 (C.C.A. 2d, 1944); Diversey Bldg. Corp. v. Metropolitan Trust Co., 141 
F. ad 65 (C.C.A. 7th, 1944); In re Wedgewood Hotel Co., 195 F. ad 489 (C.C.A. 7th, 1948); 
Mohonk Realty Co. v. Wise Shoe Stores, Inc., 111 F. ad 287 (C.C.A. ad, 1940). 
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ance the inconvenience of retracing and undoing the paper work against the 
hardship to shareholders arising from denying them the advantage of improved 
circumstances. The language of the decision in the present case indicates that 
both considerations probably will be taken into account. 

In permitting consideration of the new proposal after confirmation in this 
case the court relied in part on Section 222 of Chapter X,5 which authorizes al- 
teration or modification of a plan before or after confirmation‘ with the approval 
of the reorganization judge. This section does not in terms distinguish between 
modifications which result in payment in full of senior interests and those 
which result in altering creditors’ rights. It is doubtful, however, whether the 
decision should be viewed as controlling where the proposed modification is of 
the latter kind. In giving a broad interpretation of Section 222 the court obvi- 
ously was influenced by the fact that the proposed alteration would at the same 
time yield senior interests (the debenture-holders) payment in full and permit 
the shareholders to protect their interests. Courts may be less disposed to dis- 
turb a confirmed plan where the tendered amendment would require the senior 
interests to remain in the debtor corporation with rights differing both from 
those they originally possessed and from those granted them under the con- 
firmed plan. 

Some light as to the intended operation of Section 222 is found in legislative 
records. The report of the House Committee on the Judiciary on subsection (f) 
of former Section 77B, from which Section 222 is derived, states that “It is ad- 


5 Bankruptcy Act § 222, 52 Stat. 898 (1938), 1: U.S.C.A. § 622 (1946): “A plan may be al- 
tered or modified, with the approval of the judge, after its submission for acceptance and be- 
fore or after its confirmation if, in the opinion of the judge, the alteration or modification does 
not materially and adversely affect the interests of creditors or stockholders. If the judge finds 
that the proposed alteration or modification, filed with his approval, does materially and ad- 
versely affect the interests of creditors or stockholders, he shall fix a hearing for the considera- 
tion, and a subsequent time for the acceptance or rejection, of such alteration or 
The requirements in regard to notice of hearing, to submission to the Securities and Exchange 
Commission, to acceptance, to filing and hearing of objections to confirmation and to the con- 
firmation, as prescribed in article VII of this chapter in regard to the plan proposed to be altered 
or modified, shal] be complied with.” 


* Confirmation occurs late in the sequence of events in a reorganization. In a Chapter X 
proceeding, once the petition for reorganization has been approved by the court, a plan is pro- 
posed by the trustee or by creditors (§ 169), or, if the corporation is not insolvent, by stock- 
holders (§ 170). aioe glen iene See seein ne warty of coneitiestian ants Sek See 

mitted to the Securities and Exchange Commission for examination if the scheduled debt ex- 
er edaaee enn aeaaatteeeainiae Lactasltatesane toad, After a re- 
port by the Securities and Exchange Commission and hearings upon the plan, the court ap- 
proves it if it is found that the plan meets the requirements of the act (§ 174). The approved 
plan must be submitted to and be accepted by two-thirds of the number voting in each class 
of creditors affected by it, and by a majority of the stockholders voting, if the debtor is solvent 
(§ 179). Upon such submission and acceptance, the court confirms the plan if it complies with 
enna Seana ena nte aaeneenataD aI An ae When 
the plan has been consummated, a final decree is entered which the debtor and 
terminates al! rights and liabilities except as provided in the plan (§ 228). eden aa 
former Section 77B was similar except that plans were not submitted to the Securities and Ex- 
change Commission. ; 
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visable that the bill permit modifications and changes” in plans after confirma- 
tion because “amendments are sometimes requisite, not only to obtain the re- 
quired number of consents, but also . . . . to provide for matters not foreseen, to 
correct errors, mistakes, omissions. ... .”? This history furnished additional 
support to the result reached by the court in the present case. The sudden rise 
in real estate values after the end of the war, without which the new proposal 
probably could not have been made, may well have been a “matter not fore- 
seen” when the trustee’s plan, that ultimately confirmed, was offered in May 
1945. It would also follow, however, that the sudden rise would be a matter not 
foreseen even in the context of a proposal to change the rights of creditors rather 
than to pay them off in full. 

In opening the way for a modification after confirmation, the present deci- 
sion is not inconsistent with cases which have refused to permit changes in 
plans on the basis of increased earnings experienced in late stages of reorganiza- 
tion proceedings. In several railroad reorganizations under Section 77 of the 
Bankruptcy Act, junior interests attempted to procure alteration of plans to 
reflect the increase in earnings accompanying the recent war effort.* The plans 
attacked provided for compensating senior interest in part with stock for the 
superior rights which they were to give up. The junior interests seeking modi- 
fication proposed that the capital structures of the reorganized corporations 
be enlarged in view of the increased earnings. In resisting these efforts to dis- 
turb the plans, the courts pointed to the fact that the possibility of increased 
earnings had been considered in formulating the plans under attack, and ruled 
that, under the absolute priority rule, the senior interests must be fully com- 
pensated for loss of their liens by receiving the share of such increased earnings 
which has thus been allotted them. To have expanded the capital structure 
would have diluted the new interest of the holders of the old senior securities, 
thereby denying them the full compensation to which they were entitled under 
the absolute priority rule. Moreover, expansion of the over-all capitalizations 
of the debtor corporations on the basis of war earnings, which were extraordi- 
nets Pe Committee on the Judiciary on H.R. 5884, 73d Cong. 1st Sess., at 

1934). 


* RFC v. Denver & R. G. W. R. Co., 328 U.S. 495 (1946); Group of Institutional Investors 
v. Chicago, M., St. P. & P. R. Co., 318 U.S. 523 (1942); Ecker v. Western Pacific R. Corp., 
318 U.S. 448 (1942). 


* To be fair and equitable, a reorganization plan must provide a valuation of the debtor’s 
assets on the basis of prospective earnings. Consolidated Rock Products Co. v. Du Bois, 312 
U.S. 510 (1941). The plan must afford creditors absolute priority in the debtor’s assets over 
stockholders. Kansas City Terminal Ry. Co. v. Central Union Trust Co., 271 U.S. 445 Cos6). 
Uf the debtor is insolvent, stockholders must be excluded from participation unless they make 
contribution to the new corporation in money or money’s worth. Case v. Los Angeles Lumber 
Products Co., Ltd., 308 U.S. 106 (1939). Bondholders may be given inferior grades of securities, 

ities of the same grade as are received by junior interests, but their superior rights 

. Consolidated Rock Products Co. v. Du Bois, 312 U.S. 510 (1941). Creditors 

are entitled to the full value of their property, whether in dividends or in control. Northern 
Pacific Ry. Co. v. Boyd, 228 U.S. 482 (1913). 
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narily high and seemed unlikely to continue, would have tended to produce un- 
sound capital structures in the reorganized corporations. 

Neither of these factors existed in the instant case. If the proposed modifica- 
tion were effected, the old senior interests would be paid in full or left undis- 
turbed, so that the requirement of absolute priority would be met. The capital 
structure would be simplified rather than rendered more complex. The increased 
value of the property would have inured to the benefit of the debenture-holders, 
since that increase attracted the underwriting offer which made it possible to 
pay them off in full. In view of these considerations, it may be concluded that 
the result reached by the court has no bearing upon the rule established in the 
railroad cases. 

The second major issue involved in this decision ¢oncerns the duty and re- 
sponsibility of the reorganization court to pass upon the feasibility’® of a pro- 
posal, made after confirmation of a reorganization plan, to pay off creditors in 
full and make possible the return of the debtor corporation to the old share- 
holders. Section 222 provides that a plan may be modified before or after con- 
firmation, with the approval of the judge. Section 174" of Chapter X requires 
that before the judge approves a plan, he must find that it is “feasible.” Sub- 
section 216 (1) states that a scheme, to be a Chapter X plan of reorganization, 
“shall include in respect to creditors generally, or some class of them .... pro 
visions altering or modifying their rights, either through the issuance of new se- 
curities of any character or otherwise.” Inasmuch as the proposal in this case 
did not affect the first mortgage, and provided for payment in full of the de- 
bentures, which were subject to call, it did not come within the definition of a 
reorganization plan under Chapter X. It is for this reason that doubt existed 
as to whether it was necessary that the court pass upon the feasibility of the 
new proposal. 

The issue was presented to the court in this case in connection with the ade- 
quacy of the working capital which would be left the corporation if the proposal 
were put into effect. Implementation of the proposal called for the use of $769,- 
912 of the debtor’s cash on hand to make up the sum needed to pay off the de- 
benture-holders. The debtor would then be left with only $170,000 in cash. 
The debenture-holders and the trustee of the debtor” urged that this balance 


1 “Feasibility means that the reorganized company will emerge in a solvent condition with 
reasonable prospects of financial stability and success. Some of the factors to be considered in 
this determination involve the soundness of the proposed capital structure and the ability of 
the reorganized company to meet its financial obligations at their maturity dates.” In re Bar- 
lum Realty Co., 62 F. Supp. 81, 87 (Mich., 1945). 


eee a Cree Snare seen ene Deensitien en Cahanee Caer tad 
upon a plan, the judge “shall enter an order approving the plan or plans . . . . which are fair 

and equitable, and feasible. 
™ Upon consummation of the confirmed plan, the trustee, J. Donald Duncan, would have 


been one of the directors of the new corporation, along with Howard S. Cullman, Harry R. 
Amott, Charles H. Dana, Jeffrey S. Granger, Edwin I. Hillson, and John C. Traphagen. 163 





- 


ee SFY AE? ® 


a i wee F 


eoone fF oT 


RECENT CASES 215 


would be dangerously small, inasmuch as the first mortagee, the Equitable 
Life Assurance Society, had refused to agree to reduce interest and amortiza- 
tion, which amounted to about $1,000,000 annually. However, the court ruled 
that the fact that “the prospect was undoubtedly of a much smaller margin 
[of cash] than had been the company’s habit in the past” was not a considera- 
tion for the debenture-holders, trustee, or judge, but that “it was for a majority 
of the shareholders, and for them alone... . ” and that “Chapter X does not 
give to the bankruptcy court any larger supervision in such a situation than if 
the new corporation had been set up and sent upon its way.’ 

Taken literally, this statement of the court, and its implied holding that the 
district court abused its discretion in declining to permit adoption of the pro- 
posal by the stockholders, lead to the conclusion that bankruptcy courts have 
no discretion to refuse to permit such proposals to be passed upon by share- 
holders. This result probably would not lead to undesirable consequences in the 
present case. Although the debtor corporation’s cash balances would be rela- 
tively small if the proposal were adopted, the prospects of comparatively profit- 
able operations were good. In the past the property had been operated at a profit 
at all times except during the later years of the depression. The existing short- 
age of office space and housing accommodations in New York City presaged a 
rapid improvement in the cash position of the corporation. Moreover, the record 
did not contain evidence that the financial difficulties of the debtor resulted from 
mismanagement by the officers ultimately controlled by the shareholders. 
There is no reason to assume, however, that in future cases an absence of dis- 
cretion on the part of the reorganization court to pass upon the feasibility of an 
arrangement to return a corporation in reorganization to its shareholders will 
be without undesirable implications. Where the arrangement contemplates an 
unsound capital structure as a result of new financing, or a return of the cor- 
poration to the control of a group which mismanaged it in the past, the enter- 
prise may be headed for another reorganization proceeding within a short time. 
Such a result would mean that most (if not all) of the first (abortive) proceeding 
was wasted effort and that the time-consuming process would have to be re- 
peated. The disadvantages implicit in this possibility suggest that it is not ad- 
visable to deny reorganization courts at least some discretion to consider or re- 
fuse to consider releasing a debtor corporation from a Chapter X proceeding 
and returning it to the old shareholder and management groups. 

When the new proposal in this case was first announced, its advantage to 
stockholders was clear. At the end of June 1946, when bidding for the debentures 
was at 210," it would have cost a stockholder about 50 per cent more to replace 


The Commercial and Financial Chronicle 2725 (May 20, Papa Messrs. Amott, Granger, and 
Hillson are among the debenture-holders who opposed the modification. 


3 158 F. 2d 838, 844 (C.C.A. ad, 1946). 
“4 19 Bank and Quotation Record, No. 7, at 67 (July 8, 1946). 
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his proportionate interest or equity in the corporation by purchasing debentures 
on the open market than by exercising his option to purchase under the modi- 
fied plan.*s But at the end of August, when the debentures had dropped to 145," 
this advantage had disappeared. And from August 1946 to March 1947 the de- 
bentures dropped to 128"? and have since remained at about that figure.”* Since 
the present decision, their price has approximately reflected the amount of cash 
—principal and accrued interest—which debenture-holders will receive under 
the proposal.'* It is possible that this decline was influenced by the stock- 
holders’ proposal and by the decision requiring that it be submitted to the 
stockholders for consideration. Currently, three plans for paying the debenture- 
holders, all providing for underwritten stock issues to which stockholders may 
subscribe, are under consideration.*”® The outcome of the decision so far as the 
immediate parties are concerned is, therefore, that the debenture-holders, who 
contracted merely for principal and interest on call or in 1952, will be prevented 
from receiving, by virtue of the confirmed plan, a windfall of almost the entire 
equity in the new corporation, when that equity had risen tremendously in 
value as appraised by the market prices of the debentures and st 


*s Under the confirmed plan, the holder of one $1,000 debenture would get, for his claim of 
$1,250 in principal and interest, 100 shares of new stock and income bonds convertible into 96 
shares. A stockholder owning 196 shares, after selling his -holdings at 3 (approximately the 
average price of the stock in 1946), would have to spend $1,522 in addition to the proceeds of 
the sale to purchase on the market a debenture, convertible into 196 shares, for $2,100. But if 
he exercised his option under the modification, he would have to spend only $1,058.40 for 176.4 
shares, at $6 per share. Thus the scheme’s advantage to stockholders would disappear if the 
debentures fell below about 163. 


6 t9 Bank and Quotation Record, No. 8, at 67 (Aug. 10, 1946). 
11 20 Ibid., No. 4, at 67 (April 7, 1947). 
*8 20 Ibid., No. 8, at 67 (Aug. 11, 1947). 


% As of November 1, 1946, > claims of the debenture-holders totalled $5,942,500, of which 


$4,754,000 was principal and $1,188,500 was nterest. 158 F. 2d 838, 841 (C.C.A. ad, 1946). 
Thus interest amounted to one-fifth of the total claim. 


2° 19 Moody’s Banks and Finance, No. 46, at 1754 (Aug. 20, 1947). 


* The debentures reached a low of 93 in 1942. In 1944 they fluctuated between 22 and 53. 
Moody’s Manual of Investments, Banks—Insurance—Real Estate—Finance and Credit 
Companies 26 (1946). In May 1945, when the trustee’s plan was filed, they rose to 81. 18 Bank 
and Quotation Record, No. 6, at 68 (June 7, 1945). By the end of 1945, after approval of the 
trustee’s plan, they had risen to 133. 19 Ibid., No. 1, at 68 (Jan. 9, 1946). After the plan had 
been accepted by creditors and stockholders they rose to 161. 19 Ibid., No. 4, at 68 (April 6, 
1946). In May, after confirmation, they rose as high as 215 bid. 19 Ibid., No. 6, at 68 (June 8, 
1946). They sagged to 145 bid in August after proposal of the modification and taking of ap- 
peals from its denial. 19 Ibid., No. 9, at 68 (Sept. 10, 1946). By March 1947, after the instant 
decision, they had fallen to 128. 20 Ibid., No. 4, at 67 (April 7, 1947). 

The debtors’ stock was very active during July 1946 after proposal of the modification. On 
July 11 alone, 118,000 shares were traded, of the total of 862,098 shares. N.Y. Times, § 2, p- 
26, col. 4 (July 12, 1946). On July 12, 100,200 shares were traded. N.Y. Times, § 2, p. 20, col. 5 
(July 13, 1946). On July 1, 1946 the stock opened at 2}. N.Y. Times, § 2, p. 32, col. 4 (July 2, 
1946). On July 15 it opened at 4§. N.Y. Times, § 2, p. 28, col. 4 (July 16, 1946). 
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DISENROLLMENT OF STATE’S ATTORNEY BY FEDERAL 
COURT FOR FAILURE TO PERFORM 
OFFICIAL DUTIES 


The complainants, a group of residents of the Sixteenth Judicial District of 
Kentucky, brought proceedings in the Federal District Court of the Eastern 
District of Kentucky to have the name of the respondent commonwealth’s 
attorney for Kentucky’s sixteenth district removed from the roll of attorneys 
of the court. Evidence was presented that for twelve years large-scale gambling 
had been carried on in that district, and that a list of the names of slot machine 
operators had at all times been available in the office of the collector of internal 
revenue and had appeared in a local newspaper. A detective with power to 
make arrests had been at the disposal of the commonwealth’s attorney, but 
very few raids had been made. On one occasion 196 indictments charging 
gambling were returned by the grand jury at the instigation of the circuit judge, 
but the respondent dismissed them on the ground that the grand jury had been 
illegally impaneled. On the basis of this and of other similar evidence, the fed- 
eral court, concluding that the respondent had been protecting law violators, 
issued an order striking his name from its roll of attorneys. Wilbur v. Howard.* 

Several efforts had previously been made to remove the respondent from his 
office. In 1939 the circuit court judge of the Sixteenth Judicial District in- 
structed the grand jury to investigate the alleged failure of the commonwealth’s 
attorney to enforce state gambling laws, but no indictment was returned." Sub- 
sequently the Attorney General of Kentucky, in a statutory proceeding similar 
to quo warranto, unsuccessfully attempted to remove respondent from office.’ 
The instant case appears to be another attempt to oust the respondent, since 
the decision might become the basis for disbarment in the state courts,‘ thus 
making it impossible for him to perform the duties of his office. The holding 
raises questions as to the legal basis for disenrollment and establishes a prece- 
dent for assertion by federal courts of considerable power over state officers. 


* 70 F. Supp. 930 (Ky., 1947). 

* The circuit court judge attempted to appoint a commonwealth’s attorney pro tem, pend- 
ing this investigation, in accordance with a statute which authorized such appointment when 
the commonwealth’s and county attorneys were “absent.” Howard stated that he would con- 
duct the investigation and refused to acknowledge this appointment. The Kentucky Court of 
Appeals in a declaratory judgment somewhat reluctantly held that an investigation in the 
absence of an indictment was not sufficient to make the commonwealth’s and county attorney 
legally absent. Northcutt v. Howard, 279 Ky. 219, 130 S.W. 2d 70 (1939). 

+ Commonwealth v. Howard, 297 Ky. 488, 180 S.W. ad 415 (1944). 

* Counsel for the defendant, in a memorandum submitted in support of a motion to dismiss 
the complaint, argued that this was the first step in an attempt to remove Howard from office 
by disbarment. voll aouaean onaticomunettiammaraammanaman 


private professional 
require disbarment from the bar of the court unless it appeared that the respondent had 
not been given a fair hearing below. 
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The legal basis for disbarment or disenrollment proceedings in general is the 
theory that “every court which has power to admit attorneys to practice has 
inherent authority to disbar or discipline attorneys for unprofessional conduct.”’s 
This power is said to be inherent because it is essential to the proper functioning 
of a court, Courts are to a great extent confined by the adversary system of 
litigation to the cases and issues presented to them by attorneys. If attorneys 
inadvertently or deliberately fail to present issues properly, courts may not be 
able to administer justice. Moreover, if the attorneys are mistrusted by the 
public the courts may not convince the public that justice is being administered. 

The peculiarities of this particular case, however, present somewhat unusual 
issues. The unprofessional conduct charged had no connection with the federal 
court; the conduct consisted of failure to act rather than positive misconduct, 
and the conduct was that of a state officer in his official capacity. 

Although the unprofessional conduct had no direct connection with the dis- 
enrolling court, state decisions indicate that this is not essential. Disbarments 
for acts unrelated to the attorney-client relationship have been frequent,* and 
state courts have disbarred attorneys for conduct relating solely to the federal 
courts located within the state.’ By analogy it may be argued that federal courts 
can disenroll attorneys for conduct relating to state courts. 

Further, positive misconduct rather than mere nonfeasance has not been re- 
quired as grounds for disbarment. Although no clear-cut standard has been laid 
down, courts usually hold that mere inattention to duty is not enough,* but 
that gross, wilful, or deceitful neglect is required for suspension or disbarment.’ 


The courts clearly regard neglect as a reason for disbarment of prosecuting 
attorneys when the failure to prosecute is prompted by money received from 
law violators.’* In In re Burton,” however, where no bribery of the prosecutor 
appeared, failure to prosecute an offense of which there was ample evidence 


5 In re Claiborne, 119 F. 2d 647, 650 (C.C.A. 1st, 1941). The leading case on disbarment by 
a federal court is Ex parte Wall, 107 U.S. 265 (1883). 

*In re Information to Discipline Certain Attorneys of the Sanitary District of Chicago, 
351 Ill. 206, 184 N.E. 332 (1932); Matter of Carver, 224 Mass. 169, 112 N.E. 877 (1916); 
Matter of Dolphin, 240 N.Y. 89, 147 N.E. 538 (1925). 

7 Geibel v. State Bar of California, 11 Cal. 2d 412, 79 P. ad 1073 (1938), cert. den. 305 U.S. 
653 (1938); State v. Grover, 47 Wash. 39, 91 Pac. 564 (1907); In re Lamb, 105 App. Div. 462, 
94 N.Y. Supp. 331 (1905). 

* Gould v. State, 99 Fla. 662, 127 So. 309 (1930); In re Boehm, 150 App. Div. 443, 135 N.Y. 
Supp. 42 (1912); see 69 A.L.R. 705. 

* Marsh v. State Bar of California, 2 Cal. 2d 75, 39 P. 2d 403 (1934); In re McDermit, 
96 N.J.L. 17, 114 Atl. 144 (1921); see 69 A.L.R. 705 and In re Trimble, 85 N.J. Eq. 348, 95 
Atl. 863 (1915). 

* People v. Anglim, 33 Colo. 40, 78 Pac. 687 (1904); In re Simpson, 9 N.D. 379, 83 N.W. 
541 (1900); In re Simpson, 79 Okla. 305, 192 Pac. 1097 (1920); State v. Hays, 64 W. Va. 45, 
61 S.E. 355 (1908). 

™ 67 Utah 118, 246 Pac. 188 (1926). While this case was an attempt to disbar a judge, some 
of the charges pertained to the failure to prosecute while the defendant was a prosecuting 
attorney. 
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was held by the Utah Supreme Court not to be a ground for disbarment. But 
the North Dakota court in Im re Voss reached a contrary result on similar 
facts under a statute which required prosecuting attorneys to bring complaints 
as well as to prosecute them. There, failure of the prosecuting attorney to bring 
complaints when he had knowledge of the illegal acts was held to be such a 
gross neglect of his duties as to necessitate his disbarment. The court in the 
principal case took the similar position that since it was the duty of the com- 
monwealth’s attorney to institute investigations, his failure to act on knowledge 
which he possessed amounted to positive misconduct which required disenroll- 
ment. 

Finally, there is the question whether federal courts should follow a hands-off 
policy where the unprofessional conduct is that of a state officer. Common- 
wealth’s attorneys of Kentucky are elective, constitutional officers."? The sanc- 
tions prescribed to insure that they perform the duties of their offices are im- 
peachment, indictment, and public election.'4 The legislature had not impeached 
the respondent. The grand jury had not indicted him. And the people of the 
Sixteenth Judicial District had kept him in office since 1927.5 Consequently, in 
removing the respondent’s name from its rolls, the federal court was requiring 
of the respondent a higher standard in the performance of his duties than had 
been required by the legislature, the grand jury, or the people. Possibly official 
conduct which apparently satisfies those agencies which control it should satisfy 
other branches of government." Nevertheless, courts have held that the fact 
that unprofessional conduct occurred in the discharge of a public office is not a 
defense in disbarment proceedings."? And in Commonwealth v. Stump" the fact 
that the officer was a commonwealth’s attorney was held to be an aggravating 
circumstance, since the client involved was not an individual but the people. 


™ 11 N.D. 540, 90 N.W. 15 (1902). 
3 Ky. Const. § 97. 


™4 Northcutt v. Howard, 279 Ky. 219, 130 S.W. 2d 70 (1939); Ky. Const. §§ 68, 97. 
18 The respondent was re-elected in 1933, 1939, and 1945. 


6 This involves, in part, the argument that the conduct of prosecuting attorneys should 
reflect the sentiment of the electorate. Some courts, by refusing to suspend a prosecuting at- 
torney for offenses otherwise grounds for suspension or by suspending him except with respect 
to the duties of his office, have recognized the force of the argument that duly elected officials 
should be permitted to represent their constituents; but none have held that a court cannot 
disbar a prosecuting attorney if the offense is serious enough. Commonwealth v. Harrington, 
266 Ky. 41, 98 S.W. ad 53 (1936); Snyder’s Case, 301 Pa. 276, 152 Atl. 33 (1930); State v. 
Sanderson, 280 Mo, 258, 217 S,W. 60 (1919); In re Maestretti, 30 Nev. 187, 93 Pac. 1004 
(1908). The argument was rejected in the instant case and in others as well. Wilbur v. Howard, 
70 F. Supp. 930, 934 (Ky., 1947); State v. Foster, 32 Kan. 41, 3 Pac. 534 (1884); In re Voss, 
11 N.D. 540, 90 N.W. 15 (1902). 


*? Where the official will not be prevented by the disbarment from performing his duties, 
there seems to be no question that serious official misconduct is ground for disbarment. 
Authorities cited note 10 supra. 


, * Stump was disbarred for compromising a felony charge. 247 Ky. 589, 57 S.W. 2d 524 
1933). 








220 THE UNIVERSITY OF CHICAGO LAW REVIEW 


The court reasoned that this disbarment was not unconstitutional as amounting 
to removal in a manner not prescribed by the constitution, since the court was 
not removing the commonwealth’s attorney from his office, but was only taking 
away his right to practice law.’® This position seems well justified in view of the 
necessity that a court exert discipline upon its attorneys, whose unprofessional 
acts may discredit it. 

This decision may be a significant precedent for influence by federal courts 
over the conduct of state officers. Prosecuting attorneys in fear of federal dis- 
enrollment and possible subsequent state disbarment may feel compelled to per- 
form their duties in a manner satisfactory to the federal courts of their district. 
The federal court may therefore effectively prescribe standards for state’s attor- 
neys in the conduct of their offices, even though that conduct may relate solely 
to the state. Moreover, if the federal courts have this power over prosecuting 
attorneys, it would seem that they have it as well over other government of- 
ficials, state or federal, whose duties require them to be attorneys.” Safeguards 
against abuse of this power exist in the requirements of elementary due process, 
notice, and hearing laid down in Ex parte Wall.™ But, however the federal 
courts choose to use this power, it is clear that they have a potent weapon at 
their disposal. The mere threat of disenrollment may at times be enough to 
compel an otherwise remiss or dishonest official to perform the duties of his 
office in accordance with the law. 


VALIDATION OF MAIL-ORDER DIVORCE 
THROUGH CHANGE OF DOMICILE 


The plaintiff and her first husband were married in New York in 1929, and 
were domiciled there until their separation. In 1934, a Mexican decree of 
divorce was issued to the plaintiff, although neither the plaintiff nor her first 
husband ever went to Mexico for the purpose of the divorce action. In 1935, the 
plaintiff celebrated a ceremony of marriage with her alleged second husband, 
with whom plaintiff resided in New Jersey until his death in 1944. Shortly 
thereafter, plaintiff applied for widow’s insurance benefits under the Social 


* Courts of other states have similarly held. State v. Hays, 64 W. Va. 45, 61 S.E. 355 
(1908); In re Voss, rr N.D. 540, 90 N.W. 15 (1902); In re Simpson, 9 N.D. 379, 83 N.W. 541 
(1900); In re Jones, 70 Vt. 71, 39 Atl. 1087 (1897). Later, in Commonwealth v. Howard, 297 
Ky. 488, 180 S.W. 2d 415 (1944), the Kentucky Court of Appeal refused to remove a com- 
monwealth’s attorney in statutory proceedings similar to quo warranto on the ground that a 
commonwealth’s attorney is a constitutional officer removable only by impeachment. 


*° This would not be true in some jurisdictions with respect to the disbarment of judges 
where disbarment means loss of office. In re Silkman, 88 App. Div. 102, 84 N.Y. Supp. 1035 
(1903); In re Stolen, 193 Wis. 602, 214 N.W. 379 (1927). 


* 107 U.S. 265 (1883). 
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Security Act.* The Social Security Board found that the plaintiff was not a 
widow of the alleged second husband within the meaning of the Social Security 
Act on the grounds that the Mexican decree had not dissolved her first marriage 
and that her first husband was still alive. The plaintiff thereafter instituted this 
action in a federal district court of New Jersey. The court, as directed by the 
Social Security Act, applied the law of the domicile of the second husband, i.e. 
New Jersey, in determining the status of the plaintiff and held that it was with- 
out jurisdiction to challenge the validity of the divorce decree of 1934 in the 
absence of residence by one or both of the parties in New Jersey at the time of 
the alleged divorce. Consequently, the plaintiff was held to be entitled to the 
social security benefits sought. Sherman 0. Federal Security Agency, Social 
Security Board.3 

The uncertainty as to the recognition that will be given a divorce decree 
granted in a jurisdiction other than that of the forum in which the decree is 
challenged has long created pitfalls for spouses who consider themselves di- 
vorced. Since the famous Williams cases,‘ recognition in jurisdictions within the 
United States is no longer questionable if the divorce was granted by a state in 
which at least one of the spouses was undoubtedly domiciled. In other cases, the 
effectiveness of an out-of-state divorce is still beset with problems. In the Wil- 
liems cases, the state of the alleged domicile had to rule with respect to the 
validity of a divorce granted by a foreign state. In the instant case, however, the 
forum had to rule with respect to the validity of a divorce granted by a foreign 
country, while the parties were unquestionably domiciled in a foreign sister- 
state. Despite the limited number of occasions upon which such a problem has 
arisen, several varying solutions are already present in American decisions. A 
review of these decisions confirms the existence of uncertainties that may arise 
to plague spouses who suppose themselves divorced. 

The federal district court arrived at its decision that it was “without jurisdic- 
_ tion to nullify” the Mexican decree on the basis of New Jersey precedents, by 
which it was bound under the Social Security Act. These precedents enunciate 
the policy of the New Jersey courts of refusing to hear either direct’ or col- 
lateral‘ attacks upon divorces granted by one foreign state to domiciliaries of 
another foreign state. Similarly, the courts of the District of Columbia decline 


* Social Security Act § 202(e)(1), 53 Stat. 1361 (1939), 42 U.S.C.A. § 402(e)(1) (1943). 
* Social Security Act § 209(m), 57 Stat. 47 (1943), 42 U.S.C.A. § 409(m) (1943). 
3 70 F. Supp. 758 (N.J., 1947). 


4 Williams v. North Carolina, 317 U.S. 287 (1942); Williams v. North Carolina, 325 U.S. 
226 (1945). 


5 Floyd v. Floyd, 95 N.J. Eq. 661, 124 Atl. 525 (1924); Greensaft v. Greensaft, 120 N.J. Eq. 
208, 184 Atl. 529 (1936). 

io re West, 2 N.J. Misc. 526 (1924). But see Robins v. Robins, 103 N.J. Eq. 26, 142 Atl. 
168 (1928). 
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to entertain attacks upon divorce decrees granted spouses who, at the time the 
decree was issued, had no close tie with the District.’ 

What may be called the New Jersey doctrine of disinterest appears to repre- 
sent only a minority view. Most courts faced with the problem of the instant 
cast have at least accepted jurisdiction to pass upon the validity of the chal- 
lenged divorce. However, the courts accepting such jurisdiction do not agree as 
to the law that should be applied in determining the validity of the divorce. 

Some courts have treated the challenged divorce decree as if it had been 
granted to spouses domiciled in the forum state at the time the decree was 
rendered.* According to this view, only the law of the forum is examined to 
determine the extent to which the decree should be honored. Had the federal 
district court adopted this approach in the instant case, it would have applied 
New Jersey domestic law to determine the validity of the 1934 Mexican mail- 
order divorce and would have found such divorce to be invalid.® 

Other courts, notably those of New York, have made use of a technique which 
is sometimes, although improperly, called the “renvoi” doctrine,’* in which the 
validity of the divorce is tested under the law of the domicile of the spouses as of 
the time of the decree.* Had the federal district court, in the case at hand, fol- 
lowed this approach, it would have had to ascertain the recognition given by 


7 Curley v. Curley, 120 F. 2d 731 (App. D.C., 1941), cert. den. 314 U.S. 614 (1941). The 
courts of the District of Columbia will sometimes entertain such attacks when the parties are 
found to have some connection with the District which falls short of domicile: “These parties 
are in every real sense, members of the District community; even though during a part of their 
married life they occupied one of its Maryland bedrooms.” White v. White, 150 F. 2d 157, 158 
(App. D.C., 1945); cf. Melvin v. Melvin, 129 F. 2d 39 (App. D.C., 1942). 


* Parker v. Parker, 222 Fed. 186 (C.C.A. sth, 1915), cert. den. 239 U.S. 643 (1915); Drum- 
mond v. Lynch, 82 F. 2d 806 (C.C.A. sth, 1936); Herron v. Passailaigue, 92 Fla. 835, 110 So. 
539 (1926), approved in Passailaigue v. Herron, 38 F. 2d 775 (C.C.A. sth, 1930); In re James’s 
Estate, 99 Cal. 374, 33 Pac. 1122 (1893); Broder v. Broder, 122 Cal. App. 296, 10 P. 2d 182 
(1932); Commonwealth v. Yarnell, 313 Pa. 244, 169 Atl. 370 (1933). This is the view followed 
by the courts of the District of Columbia when they choose to entertain attacks upon foreign 
divorces granted to non-domiciliaries of the District. White v. White, 150 F. 2d 157 (App. 
D.C., 1945). 


°In Parker v. Parker, 222 Fed. 186 (C.C.A. sth, 1915), cert. den. 239 U.S. 643 (1915), a 
husband and wife were domiciled in California. The husband deserted his wife and left for 
Texas, stopping off in Missouri long enough to obtain a divorce. The husband remarried in 
Texas, where he resided until his death. In a contest between the wives for shares in the hus- 
band’s estate, the court held the Missouri divorce invalid in Texas, without making a single 
reference to California law. 


t¢ Ball v. Cross, 231 N.Y. 329, 132 N.E. 106 (1921); Dean v. Dean, 241 N.Y. 240, 149 N.E. 
844 (1925); In re Caltabellotta’s Will, 183 App. Div. 750, 171 N.Y. Supp. 82 (1918); In re 
Baker’s Estate, 112 N.Y. Misc. 295, 183 N.Y. Supp. 139 (1920); Powell v. Powell, 211 App. 
Div. 750, 208 N.Y. Supp. 153 (1925); Smith v. Smith, 55 N.Y.S. 2d 430 (1945); Lariviere v. 
Lariviere, 102 Vt. 278, 147 Atl. 700 (1929); People v. Shaw, 259 Ill. 544, 102 N.E. 1031 (1937). 


“The forum recognizes as a part of its conflict of laws the proposition that when another 
court has granted a decree of divorce, whether or not it had jurisdiction is to be determined 
according to the law of the domicile of the parties at the time of the decree. For want of @ 
better name, this rule is spoken of as the renvoi.” Renvoi in Divorce Jurisdiction, 39 Harv. 
L. Rev. 640, 641 (1926). But see Falconbridge, Conflict of Laws 621 (1947). 
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New York courts to a Mexican mail-order divorce granted to New York domicil- 
iaries,“ with the result that the divorce would also have been found invalid." 

In defense of its position, the New Jersey courts have maintained that “to 
entertain a suit of [this] character . . . . would have a pernicious tendency to 
convert this state into a Mecca for disgruntled divorcees” who seek to have 
unsatisfactory divorces set aside.’4 The stand taken by the New Jersey courts, 
to counteract this “pernicious tendency” would seem, however, to have the 
unwholesome consequence of making New Jersey a haven for fickle spouses 
with divorces which would be of dubious value elsewhere in the United States. 
In the instant case, for example, the New Jersey Court, by denying to itself the 
authority to challenge the foreign decree, in effect approved a Mexican mail- 
order divorce. The New Jersey position, insofar as it leads to the recognition of 
Mexican mail-order divorces granted to non-domiciliaries of New Jersey, may 
also be criticized as discriminating against New Jersey domiciliaries, for both 
New Jersey statute's and case-law™ declare that mail-order divorces obtained by 
New Jersey domiciliaries will be given no recognition in New Jersey courts. 

The instant case presents an anomalous spectacle in that the plaintiff won 
recognition of a highly questionable divorce simply by moving from one state 


- with notably strict marital laws into another state with equally strict marital 


laws. The plaintiff’s victory, dependent upon the happy accident of a fortunate 
change of domicile, indicates that an element of fortuitousness remains in a 
field of law in which “intensely practical considerations”? demand maximum 
certainty. 

The extremes to which New Jersey would extend its doctrine of disinterest 
remain a matter for speculation. The consequence of this case is to give recogni- 
tion to a divorce granted by a court which had never seen nor heard the parties 
involved. Logically, it would seem that recognition will have to be given by New 
Jersey courts, should the occasion ever arise, to a rabbinical divorce granted to 
domiciliaries of some American state other than New Jersey, or even to a mere 


™ In the leading case of Dean v. Dean, 241 N.Y. 240, 149 N.E. 844 (1925), a husband and 
wife were domiciled in Ontario. The husband deserted the wife, obtained a Pennsylvania 
divorce, and became a resident of New York. The wife subsequently brought suit in New York 
for divorce and support. The New York court refused to recognize the Pennsylvania divorce 
on the grounds that it was invalid in Ontario, and held that the wife could maintain the action. 


3 New York does not recognize Mexican mail-order divorces granted to New York domicil- 
iaries. Querze v. Querze, 290 N.Y. 13, 47 N.E. 2d 423 (1943); Lent v. Lent, 49 N.Y.S. 2d 569 
(1944); Wynn v. Wynn, 66 N.Y.S. 2d 259 (1946). 

“ Floyd v. Floyd, 95 N.J. Eq. 661, 665, 124 Atl. 525, 527 (1924). 

SN.J. Rev. Stat. (1937), tit. 2, c. 50, § 35. 

*6 Hollingshead v. Hollingshead, 91 N.J. Eq. 261, 110 Atl. 19 (1920); Sechler v. Sechler, 
94 N.J. Eq. 47, 118 Atl. 629 (1922); Reik v. Reik, rog N.J. Eq. 615, 158 Atl. 519 (1932). 

7 Williams v. North Carolina, 317 U.S. 287, 301 (1942). 


* See Chertok v. Chertok, 208 App. Div. 161, 203 N.Y. Supp. 163 (1924); cf. N.Y. Penal 
Law (McKinney, 1944), c. 39, § 1451. 
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agreement of divorce*’ executed by spouses domiciled in some other jurisdiction. 
Thus in this group of cases, New Jersey would seem to sanction what, in the 
words of Mr. Justice Jackson, is the settling of family relationships “by a pro- 
cedure that we would not recognize if the suit were one to collect a grocery bill.””° 

Both the New Jersey approach and the approach of those courts which view a 
foreign divorce granted to non-domiciliaries of the forum state in the same light 
as a foreign divorce granted to a domiciliary of the forum state, ignore the prin- 
ciple that the effect of a transaction affecting marital status of spouses is to be 
determined under the personal law of the spouses at the time the transaction 
took place.” In Anglo-American jurisdictions the personal law of an individual 
is the law of his domicile.* 

The doctrine applied by the New Jersey courts with respect to divorce over- 
looks the basic distinction between the principal issue of the case and questions 
which are to be decided incidentally to that issue. Lack of jurisdiction can exist 
only with respect to a case as such; but once a court has decided that it will try 
a case, it cannot decline jurisdiction to pass on a question which must neces- 
sarily be decided in order to resolve the main issue. In the instant litigation be- 
tween the plaintiff and the Federal Security Agency, the court had to decide 
whether or not the plaintiff was entitled to social security benefits. The court 
unquestionably had jurisdiction to entertain this suit. In the course of the 
litigation it had to pass upon the question of whether or not the plaintiff was 
the widow of the person insured, and in the course of this problem, it became 
relevant to determine whether or not the plaintiff’s divorce from her former 
husband was valid. The decision of this question could not be avoided as the 
court had accepted jurisdiction of the case. In maintaining that it had no juris- 
diction to decide that question, the court actually decided it in favor of the 
plaintiff. This result may appear to be justified by the equities of the case, but it 
cannot be justified by an alleged failure to take jurisdiction. 

If applied consistently, this doctrine of the New Jersey courts would result in 
strange decisions in cases other than those concerned with divorce. If, for in- 
stance, in a separate maintenance suit between residents of New Jersey the 
validity of the alleged marriage were put in issue, the court could never decide 
this question; for at the time of their marriage, the parties had not yet been 
domiciled in New Jersey, and the court in declining to pass on the question 
would necessarily have to accept without inquiry the plaintiff wife’s contention 
that the marriage is valid. Should the validity of such a marriage between non- 
residents of New Jersey be placed in issue in a litigation regarding the dis- 
tribution of the New Jersey assets of a decedent, the outcome would depend 
solely upon the fortuitous circumstance of whether the plaintiff alleged the 

** See La Framboise v. Day, 136 Minn. 239, 161 N.W. 529 (1917). 

*° Williams v. North Carolina, 317 U.S. 287, 316 (1942). 

* : Beale, Conflict of Laws § 110.4 (1935); Niboyet v. Niboyet, 3 P.D. 52 (1878). 


* For a list of the nations which apply domiciliary law to problems of personal status, see 
Rabel, The Conflict of Laws: A Comparative Study 110-11 (1945). 
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validity or the invalidity of the marriage. Similarly, if a New Jersey court had 
to pass.on the question as to where a change of title to a chattel occurred while 
the chattel was not in New Jersey, it would have to declare itself incapable of 
passing upon the question even if that question were presented in a litigation 
between two New Jersey parties. Such results would be ludicrous and would, of 
course, not be accepted by a New Jersey court. However, on principle, the 
problems are not different from that of the instant case. 


APPRAISAL RIGHT OF PREFERRED SHAREHOLDERS 
IN MERGER WITH PAPER SUBSIDIARY 


In March 1941, certain preferred shareholders of a Delaware corporation 
brought suit in a federal district court to enjoin the merger of the corporation 
with a paper subsidiary which had been set up as part of a plan to eliminate 
cumulative preferred arrearages.' The proposed merger plan, according to the 
preferred shareholders, was grossly unfair because it gave benefits to the com- 
mon stock which, they asserted, had no equity in the corporation. The court 
found that the common had an equity in the corporation and denied the injunc- 
tion.? After the merger was completed other dissenting preferred shareholders 
exercised their statutory appraisal right and demanded cash payment for their 
shares. The appraisers fixed a value of $90 per preferred share which was far 
below the figure of $197.50 necessary to cover par plus arrearages, and the cor- 
poration thereupon filed a petition in the Delaware Court of Chancery to compel 
the dissenters to deliver their stock certificates on payment of the appraisal 
figure. The dissenters cross-petitioned to have the $90 appraisal valuation set 
aside on the grounds that it was inconsistent with the findings of the court 
in the injunction suit, and they asked that a new appraisal be made. The Dela- 
ware court held that no significant inconsistency existed, and ordered the dis- 
senters to deliver their stock certificates at the value set by the appraisers. 
Root v. York Corp. 

In 1936 the Delaware court had taken the position that preferred dividend 
arrearages were “vested rights” in the nature of a debt, and that they could not 
be scaled down by charter amendments.‘ The same court in 1940, however, 
decided that such arrearages could be scaled down in mergers, even where the 
merger was between a corporation and a dummy subsidiary.’ In denying that 

* Under the merger plan the preferred shareholders, who held 25 per cent of the voting con- 
trol, were offered 83. Sen deey oon Sarre st common stock, while the common share- 
holders, previously in the majority, were to take 16.8 per cent of the new issue. 


* Hottenstein v. York Ice Machinery Corp., 45 F. Supp. 436 (Del., 1942), aff’d 136 F. ad 
944 (C.C.A. 3rd, 1943), noted in 43 Col. L. Rev. 230 (1943). 

350 A. ad 52 (Del. Ch., 1946). 

‘Keller v. Wilson & Co., 21 Del. Ch. 391, 190 Atl. r1g (1936). 

5 Federal United Corp. v. Havender, 24 Del. Ch. 318, 11 A. 2d 331 (1940). 
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there was any change in its position the court ignored the strong language used 
in the previous decision and relied on a litera] and unrestricted interpretation of 
the words of the merger statute.* The court did point out, however, that under 
the merger statute the minority stockholder was protected by his right to de- 
mand an appraisal and cash payment for his shares.’ Realistically, that right 
would seem to provide the only real distinction between the merger and charter 
amendment situations. The instant case shows, however, that the appraisal 
right, as interpreted by the Delaware courts, provides no protection whatever 
for the preferred shareholder.® 

The preferred stockholder faced with the cancellation of his dividend claims 
is not in a position to bargain for his own protection. The common stock, which 
holds a decisive voting control, can devise a merger plan which is only limited in 
its advantages to the common stockholders by the threat of an injunction if the 
plan is excessively unfair. The limitation is not a strong one, however, since the 
Delaware courts have taken a hands-off attitude toward merger plans, pre- 
ferring to assume that they involve only intra-corporate matters and that judi- 
cial intervention is required only to prevent unfairness so extreme as to amount 
to fraud.? The courts may require that there be an equity for the common stock 
in order to justify any representation for it in the new corporation, but they are 
loath to question the fairness of the actual percentage alloted to the common. 
Under these loose standards the preferred shareholder cannot prevent the use of 
merger plans which allot some 15 or 20 per cent of a new issue to the common 
stock, the value of which had theretofore been purely speculative." 


Presumably the appraisal right was included in the merger statute to take 
care of just this situation; if the preferred stockholder was not awarded a fair 
percentage of new stock in the merged corporation he could, through use of his 
appraisal right, as it was interpreted in the Havender case, be insured the 


® Del. Rev. Code (1935) § 2001. 


7 Federal United Corp. v. Havender, 24 Del. Ch. 318, 334, 11 A. 2d 331, 339 (1940); see 
Shanik v. White Sewing Machine Corp., 19 A. 2d 831, 835 (Del. Ch., 1941). 


* In the typical case the right to appraisal and payment is not a practical alternative for the 
small minority stockholder anyway, since the procedure is an expensive one and full of technical 
requirements. SEC Report on Reorganization Committees, Part VII 590-610 (1938). The 
procedure is not often put to use. Ballantine, Corporations 702 (1946). 


* Porges v. Vadsco Sales Corp., 32 A. 2d 148 (Del. Ch., 1943); Cole v. National Cash Credit 
Ass’n, 18 Del. Ch. 47, 156 Atl. 183 (1931); MacFarlane v. North American Cement Corp., 16 
Del. Ch. 172, 157 Atl. 396 (1928); see Accrued Dividends in Delaware Corporations—From 
Vested Right to Mirage, 57 Harv. L. Rev. 894 (1944). 


© The merger plan used in the principal case was typical. The corporation had been in 
existence for fifteen years and during that time had paid no dividends on the common stock 
and less than one year’s dividend on the preferred. Moody’s Manual of Investments, Indus- 
trials (1942) 70. The balance sheet net worth was insufficient to cover the liquidation claims 
of the preferred, and in order to show an equity for the common stock the corporation had to 
show that its fixed assets had been arbitrarily written down and were actually worth several 
million dollars more than the balance sheet figure. In an actual liquidation the possibility of 
any distribution to the common stock would have been small. But under the merger plan de- 
vised, the common stock’s nuisance value, derived from its yoting control, was rewarded by 
allocation of 16.8 per cent of the new issue of stock. 
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equivalent of a fair percentage in cash: The Delaware courts, however, have 
subsequently refused to interpret the appraisal right in the light of the protec- 
tive function it was meant to fulfil, and instead have treated it as if it presented 
only a routine problem of valuation. If the dissenting shareholder is to be given 
an equivalent in cash of his interest in the corporation it would seem that the 
fairest standard would be his liquidation interest in the net worth of the corpora- 
tion as a going concern. The courts, however, put the problem in the hands of 
the appraisers with only the most general instructions to make use of all avail- 
able factors." The appraisers juggle the various value elements, such as market 
value, book value, and capitalized earnings, but they must especially allow for 
the fact that the preferred shareholder is in no position to force the payment of 
dividends to himself and that his interests are always vulnerable to depression 
in a dummy merger. By thus emphasizing the weakness of the minority stock- 
holder’s position, the standards of appraisal used preclude any hope of protec- 
tion for him. 

As a practical matter the Delaware courts perhaps must refuse to allow real 
protection for minority stockholders in appraisals because, if the appraisal right 
were strengthened, many of the preferred shareholders might dissent, and re- 
capitalizations by merger might become impossible. The revelation of the com- 
plete lack of protection afforded by appraisals would seem to make clear, how- 
ever, that the Havender case” did involve a complete turnabout from the posi- 
tion taken in the Keller case,"3 and that the latter case’s rule on charter amend- 


ments should be frankly abandoned; it shows in addition that if the cumulative 
provisions in Delaware preferred stock are to have any meaning at all the courts 
must scrutinize merger plans to insure that they result in fair distributions of 
ownership in merged corporations." 


PROTECTION OF PERSONAL RIGHTS IN EQUITY 


The California Civil Code makes it unlawful for proprietors of places of pub- 
lic amusement to deny admission to those who have purchased and tendered 
tickets of admission, and provides for the recovery of actual damages plus one 
hundred dollars for each violation.’ The plaintiff, who had been ejected from the 
defendant’s race-course, although he had paid admission and had conducted 
himself properly, sought an injunction to prevent his being ejected in the future. 
_ ™ Chicago Corp. v. Munds, 20 Del. Ch. 142, 172 Atl. 452 (1934). A similar position is taken 
in other states. Matter of Fulton, 257 N.Y. 487, 178 N.E. 766 (1931); Republic Finance and 
Investment Co. v. Fenstermaker, 211 Ind. 251, 6 N.E. 2d 541 (1937); Ahlenius v. Bunn & 
Humphreys, Inc., 358 Ill. 155, 192 N.E. 824 (1934). 

™ Federal United Corp. v. Havender, 24 Del. Ch. 318, 11 A. 2d 331 (1940). 

3 Keller v. Wilson & Co., 21 Del. Ch. 391, 190 Atl. 115 (1936). 

4 The situation is analogous to that involved in the judicial treatment of reorganization 
plans a generation ago as discussed in Katz, The Protection of Minority Bondholders in Fore- 
closures and Receiverships, 3 Univ. Chi. L. Rev. 517 (1936). 

* Cal. Civ. Code (Deering, 1941) §§ 53, 54- 
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The lower court refused to grant the injunction, but on appeal it was held that 
the plaintiff was entitled to injunctive relief, even though the statute did not so 
specifically provide, and even though purely personal rights were involved. 
Orloff v. Los Angeles Turf Club? 

In applying the criteria for injunctive relief, the court held that the remedy at 
law was inadequate since such mental injury as the plaintiff here suffered can be 
neither fully recompensed nor precisely measured.’ The most significant aspect 
of the decision, however, was the court’s express holding that the injunctive 
relief may be granted to protect personal as well as property rights. 

Since Lord Eldon’s dictum in Gee v. Pritchard,‘ the prevailing view has been 
that the jurisdiction of equity extends only to property rights. Equitable inter- 
vention to secure persona! rights has been thought unnecessary since the criminal 
law served as an adequate deterrent against assault and battery’ and since 
negligence could hardly be enjoined.‘ Furthermore, up until the turn of the 
century, mental injury, unaccompanied by damage to property interests, was 
not even actionable at law. Thus it may be argued that a dictum together with 
long disuse, rather than sound policy reasons, have led to the generalization that 
equity does not act upon purely personal rights.’ 

Advocates of the overthrow of the traditional doctrine have sought to dis- 
tinguish the case law.* Long, writing in 1923, urged that mo case had actually 
turned upon Lord Eldon’s dictum, but that all cases which denied injunctive 
relief to prevent injuries to the personality could be distinguished. Indeed, by a 
fair interpretation of the cases up to that time, either the fact situation pre- 
sented no cognizable cause of action at law or in equity,’* or the remedy at law 
could be said to be adequate and complete," or the particular conduct sought to 
be enjoined constituted a crime and could be deterred by the threat of criminal 

* 180 P. 2d 321 (Cal., 1947). 3 Ibid. at 325. 

4“The question will be whether the bill has stated facts of which the court can take notice, 
as a case of civil property, which it is bound to protect.” 2 Swanst. 402, 413 (Ch. 1818). 

$ Walsh, Equity § 50 (1930). 6 Ibid. 

’ Bispham, Principles of Equity 584, n. 2 (sth ed., 1893)—“But it is the rights of property 


or, rather, rights in property, that equity interferes to protect. A party is not entitled to a writ 
of injunction for a matter affecting his person.” Kerr, Injunctions § 1 (2d ed., 1880). 


* Pound, Equitable Relief against Defamation and Injuries to Personality, 29 Harv. L. 
Rev. 640 (1916); Long, Equitable Jurisdiction To Protect Personal Rights, 33 Yale L.J. 115 
(1923); Chafee, The Progress of the Law, 34 Harv. L. Rev. 388, 407-14 (1919); 14 A.L.R. 286. 


* Long, Equitable Jurisdiction To Protect Personal Rights, 33 Yale L.J. 115, 117 (1923). 


© Hoyt v. MacKenzie, 3 Barb. Ch. (N.Y.) 320 (1848); Corliss v. Walker, 64 Fed. 280 (D.C. 
Mass., 1894); Hodecker v. Stricker, 39 N.Y. Supp. 515 (1896); Schuler v. Curtis, 147 N.Y. 434. 
42 N.E. 22 (1895); Atkinson v. Doherty, r2r Mich. 372, 80 N.W. 285 (1899); ag : 
Rochester Folding Box Co., 171 N.Y. 538, 64 N.E. 442 (1902); Owen v. Partridge, 40 
Misc. 415, 82 N.Y. Supp. 248 (1903); Murray v. Cast Lithographic Co., 8 N.Y. Mise. big 
N.Y. Supp. 271 (1894). Cf. Lawson v. Hewel, 118 Cal. 613, 50 Pac. 763 (1897). 


™ Chappel v. Stewart, 82 Md. 323, 33 Atl. 542 (1896); Ashinsky v. Levenson, 256 Pa. 14, 
100 Atl. 491 (1917); Woolcott v. Shubert, 169 App. Div. 194, 154N.Y. Supp. 643 (1915); ; White 
_ v. Pasfield, 212 Ill. App. 73 (1918); Angelus v. Sullivan) 246 Fed. 54 (C.C.A. ad, 1917; 

Raymond v. Russell, 143 Mass. 295, 9 N.E. 544 (1887). 
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prosecution,” or injunctive relief conflicted with traditional freedoms and had 
to be denied to promote the full exercise of those freedoms."? Most of the cases 
since 1923 can be similarly distinguished.** 

On the other hand there were a number of instances prior to 1923 in which 
equity protected personal rights,s although these were at times disguised as 
property rights. At the time Long wrote, however, no case had openly and 
expressly overruled the dictum in Gee 9. Pritchard. Since 1923, not only has 
there been an increasing number of cases obliterating the distinction between 
personal and property rights as a basis for equitable relief,’ but two courts 
have expressly held that the distinction is no longer applicable,** the California 
Court in the instant case and the Massachusetts Court in Kenyon »v. City of 
Chico pee.*® According to these courts, equity may protect personakrights where it 
appears “.... that unless relief is granted a substantial right of the plaintiff 
will be impaired to a material degree, that the remedy at law is inadequate, and 
that injunctive relief can be applied with practical success and without imposing 
an impossible burden on the court or bringing its process into disrepute.”””* 

™ Montgomery v. Walton, 14 Ala. 207 (1848); Woolcott v. Shubert, 169 App. Div. 194 
154 N.Y. Supp. 643 (1915); White v. Pasfield, 212 Ill. App. 73 (1918). 


"3 Brandreth v. Lance, 8 Paige Ch. (N.Y.) 24 (1839) (restraining a threatened libel held an 
interference with freedom of the press); Daily v. Superior Court, 112 Cal. 94, 44 Pac. 458 
(1896) (same); see Owen v. Partridge, 40 N.Y. Misc. 415, 82 N.Y. Supp. 248 (1903). 


4 The complaints in two cases state no cause of action; Baumann v. Baumann 250 N.Y 
382, 165 N.E. 819 (1929); Jones v. Oklahoma City, 78 F. 2d 860 (C.C.A. roth, 1935). In three 
cases the remedy at law was probably adequate: Snedaker v. King, 111 Ohio 235, 145 NE. 15 
(1924); Texas v. Grosjean, 16 F. Supp. bhi 1936); Bank v. Bank, 180 Md. 254, 23 A. ad 
700 (1942). Two cases probably cannot be distinguished: Smith v. Hamm, 181 S.W. 2d 475 
(Ark., 1944); Bartholomew v. Waitioun, 169 P. 2d 1012 (Okla., 1946). 


S$ Marks v. Jaffa, 6 N.Y. Misc. 290, 26 N.Y. Supp. 908 (1893); Ex parte Warfield, 40 Tex. 
Crim. Rep. 413, 50 S.W. 933 (1899); Itzkovitch v. Whitaker, 115 La. 479, 39 So. 499 (1905); 
Kirk v. Wyman, 83 S.C. 372, 65 S.E. 387 (1909); Mickle v. Henrichs, 262 Fed. 687 (Nev., 
1918). 

** McKillopp v. Taylor, 25 N.J. Eq. oy (1874); Vanderbilt v. Mitchell, 72 N.J. Eq. 910, 
67 Atl. 97 (1907); New Method Laundry Co. v. McCann, 174 Cal. 26, 161 Pac. 990 (1916); 

en eee 149 Ga. 227, 99 S.E. 861 (1919); Sherrard v. Henry, 88 W. Va. 315, 106S.E. 
705 (1921 

1 Hawks v. Yancey, 265 S.W. 233 (Tex., 1924); McGreery v. Miller’s Grocetaria, 99 Colo. 
499, 64 P. 2d 803 (1936); Reed v. Carter, 268 Ky. 1, 103 S.W. 2d 663 (1937); Henley v. Rockett, 
243 Ala. 172, 8 So. 2d 852 (1942); Hunt v. Hudgins, 168 S.W. 2d 703 (Tex., 1943); cf. Grand 
Int. Brotherhood of Locom. Eng. v. Mills, 43 Ariz. 379, 31 P. 2d 971 (1934); cf. Stone v. Board 
of Directors of City of Pasadena, 47 Cal. App. ad 749, 118 P. ad 866 (1941). 

* Orloff v. Los Angeles Turf Club, 180 P. 2d 321 (Cal., 1947); Kenyon v. City of Chicopee, 
70 N.E. ad 241 (Mass., 1946). 

” 70 N.E. 2d 241 (Mass., 1946). 

decisions holding or stating that equity will protect only 


protection by the peculiar remedies equity can afford than are property rights. We are im- 
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It may be argued that the rationale of the California and the Massachusetts 
courts has unduly enlarged the scope of the injunction and may lead to abuse 
as in the early history of labor law. Although use of the injunction deprives the 
defendant of a jury trial, and although punishment for contempt is sadly lacking 
in definite standards, the scope of injunctive relief should not be restricted by 
an arbitrary distinction between property rights and personal rights in an im- 
portant and growing class of cases where such relief is often the sole remedy. 
The other criteria for equitable relief, if adhered to, provide adequate safeguards 
against abuse. In the instant case a substantial right was clearly threatened. 
The asked-for relief was practicable and endangered no constitutional freedoms. 
The remedy at law could not adequately recompense the plaintiff for the mental 
injury suffered in being ejected from the turf club. 

The holding of the California Court that personal rights in proper cases are 
entitled to the protection of equity in view of the inappropriate nature of the 
remedy at law provides an important precedent in cases involving discrimina- 
tion against minority groups. 


ENFORCEABLE OBLIGATION AS REQUIREMENT 
FOR VALID TRUST 


The plaintiff executed a trust deed conveying real property to himself as 


trustee for the benefit of his wife and children. As trustee he had full discretion 
over the use and disposition of the property, including the privilege of recon- 
veying the property to himself personally after his youngest child reached the 
age of twenty-one. The beneficiaries were to enjoy only such benefits as he chose 
to confer on them at his discretion. Subsequently, a divorce decree awarded 
part of the real property involved in the trust deed to the plaintiff’s wife. The 
plaintiff brought an action to quiet title in himself as trustee, claiming that the 
court in the divorce action lacked jurisdiction over the property because the 
trustee was not before the court. Because the trust deed imposed no enforceable 
obligation on the trustee and gave him absolute and unconditional discretion 
with respect to the property, it was held that it was invalid, and that no trust 
was created. Ponselino v. Ponszelino.* 

A valid trust requires a division of the interests in the trust property between 
a trustee, who usually holds legal title, and one or more beneficiaries, whose in- 
terests in the property, under the trust instrument, are enforceable by a court of 


pressed by the plaintiff’s suggestion that if equity would safeguard their right to sell bananas 
it ought to be at least equally solicitous of their personal liberties guaranteed by the Constitu- 
tion. We believe the true rule to be that equity will protect personal rights by injunction upon 
the same conditions upon which it will protect property rights by injunction 

City of Chicopee, 70 N.E. 2d 241, 244 (Mass., 1946). 


* 26 N.W. 2d 330 (Iowa, 1947). 
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equity.? Even where the requirements as to certainty of the beneficiaries’ and 
subject matter‘ are met, and the intention to establish a trust is clear,’ the 
absence of words imposing an enforceable duty upon the trustee will cause the 
trust to fail. 

However, the line of demarcation between words which create an enforceable 
obligation and those which do not is not well defined. Discretionary powers in 
the trustee are not in themselves indicative of the absence of enforceable obliga- 
tions.’ A trustee’s discretion to designate who and how much any one of a class 
of beneficiaries will receive will not cause a trust to fail.* Nor will his discretion 
as to the use of the trust property and the allowances made to the beneficiaries 
in a spendthrift trust lead to the conclusion that his duties are unenforceable.? 
But a court will not enforce a trust which the trustee is to administer according 
to secret instructions which he may not divulge,’* and the mere designation of a 
party as “trustee,” or of the property as left “‘in trust,” will not suffice to impose 
the necessary obligation upon the trustee.” 

In those cases in which the settlor makes himself trustee, he cannot assert the 
existence of an enforceable obligation, so as to defeat other claims against the 
trust property, where the enforceable interests of beneficiaries are so remote or 
illusory as to give the trustee immediate control, tantamount to full ownership, 
over the use and disposition of the property and the income therefrom.” Where, 
as in the instant case, the settlor-trustee failed to include words showing that the 
discretionary powers of the trustee were limited by enforceable obligations, the 


trust also fails." Thus it appears that an enforceable obligation is found only 
where the words creating the trust clearly indicate some purpose for which the 


. ® 1 Bogert, Trusts and Trustees § 1 (1935). 


3Seran v. Davis, 174 Okla. 433, 50 P. 2d 662 (1935); Hodgson v. Dorsey, 230 Iowa 730, 
298 N.W. 895 (1941); In re Perkins’ Will, 68 N.Y. Misc. 255, 124 N.Y. Supp. 998 (1910); 
Tilden v. Green, 130 N.Y. 29, 28 N.E. 880 (1891). 


4Glover v. Baker, 76 N.H. 393, 83 Atl. 916 (1912); 1 Bogert, Trusts and Trustees § 111 
(1935); 1 Rest., Trusts § 66 (1935). 

5 Deakins v. Webb, 19 Tenn. App. 182, 84 S.W. 2d 367 (1935); Burns v. Nolette, 83 N.H. 
489, 144 Atl. 848 (1929); In re Newark Shoe Stores, 3 F. Supp. 293 (Md., 1933); 1 Rest., 
Trusts § 23 (1935). 

6; Bogert, Trusts and Trustees § 1 (1935). 

7 Whelan v. Reilly, 3 W. Va. 597 (1869). See 1, 3 Bogert, Trusts and Trustees §§ 221, 560 
(1935). 

* Moskowitz v. Federman, 72 Ohio App. 149, 51 N.E. 2d 48 (1943); In re Dewey’s Estate, 
45 Utah 98, 143 Pac. 124 (1914); 1 Rest., Trusts § 121 (1935). 

* Sheridan v. Krause, 161 Va. 873, 172 S.E. 508 (1934). 

1° Sibenaler v. Weiderholt, 54 Okla. 16, 153 Pac. 683 (1915). But see James v. Joseph, 156 
Tenn. 417, 1 S.W. 2d 1017 (1928). 

In re Tunnell’s Estate, 325 Pa. 554, 190 Atl. 906 (1937); Dunn v. Ponceler, 230 Ala. 375, 
161 So. 450 (1935); Lossie v. Central Trust Co., 219 Ky. 1, 292 S.W. 338 (1927). 

™ Morsman v. Commissioner of Internal Revenue, 90 F. 2d 18 (C.C.A. 8th, 1937); Board 
of Directors of Theological Seminary v. Lowrance, 126 S.C. 89, 119 S.E. 383 (1923). 

*3 Gueutal v. Gueutal, 113 App. Div. 310, 98 N.Y. Supp. 1002 (1906). 
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trust is to be administered, which is beneficial to a party other than the trustee, 
and which is sufficiently definite to form the basis of a beneficiary’s suit to com- 
pel specific performance by the trustee. 

These criteria of an enforceable obligation, however, frequently work hard- 
ships, especially in those cases in which a testator has died with the belief, 
usually written into the will, that the devisee will provide for other designated 
individuals.4 In such a case, the failure of a court to find a trust relationship 
results in the violation of the testator’s intent if the devisee does not fulfill his 
moral obligation. This result seems especially harsh in view of the fact that the 
weight of authority indicates that the testator’s insertion of a few words to the 
effect that the devisee was to use the property for the care and maintenance," 
or for the education,” of the non-inheriting survivors, would operate to estab- 
lish an enforceable trust. 

Nevertheless, the general rule requiring an enforceable obligation in a trust 
relation seems desirable in that it spares the courts the burdensome problem of 
defining moral obligations in concrete, pecuniary terms which are enforceable. 
Furthermore, as applied in the Ponselino case, the rule effectively bars the crea- 
tion of mock legal entities and relationships which can be used to insure a 
property owner the full beneficial use of his property, while putting it beyond 
the grasp of crediters and tax collectors. 


DISCHARGE FOR DUAL UNIONISM UNDER 
THE WAGNER ACT 


On April 1 the CIO petitioned the National Labor Relations Board for in- 
vestigation and certification of representation at the respondent’s plant. A prior 
closed-shop contract between the AFL and the respondent automatically re- 
newed itself for an additional year on May 3. On June 23 the Board held an 
election’ among the respondent’s employees at which the AFL was chosen over 
the CIO as majority representative. Thereafter, an employee who had served 
as an observer for the CIO at the election was expelled from the AFL for his 
activities in promoting the rival union. At the demand of the AFL, and pur- 
suant to the existing closed-shop contract, the respondent, with full knowledge 

“4 Annis v. Huggins, 35 S.D. 300, 152 N.W. 114 (1915); Axtell v. Coons, 82 Fla. 158, 89 So. 


419 (1921); Floyd v. Smith, 59 Fla. 485, 51 So. 537 (1910). Cf. Braubaker v. Lauver, 322 Pa. 
461, 185 Atl. 848 (1936); Bliss v. Bliss, 20 Idaho 467, 119 Pac. 451 (1911). 

*8 Colton v. Colton, 127 U.S. 300 (1888); Burke v. Burke, 259 Ill. 262, 102 N.E. 293 (1913); 
Gibson v. Gibson, 25 Ky. 1332, 77 S.W. 928 (1904). 

*6 Parks v. Lefeber, 162 Okla. 265, 20 P. 2d 179 (1933); Hill v. Clark, 74 Pa. Super. Ct. 181 
(1920); Mackenzie v. Los Angeles Trust & Savings Bank, 39 Cal. App. 247, 178 Pac. 557 (1919); 
Hoyt v. Bliss, 93 Conn. 344, ros Atl. 699 (1919). 

* The CIO had given timely notice of its representation claim, and the Board did not con- 
sider the contract a bar to representation proceedings. Cf. Matter of American Woolen Mills, 
57 N.L.R.B. 647 (1944). 
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of the basis for the expulsion, discharged the employee. The NLRB found the 
discharge to be discriminatory and ordered the employee reinstated with back 
pay. Refusing to comply with the order, the employer contended that the dis- 
charge was protected by the closed-shop proviso of Section 8(3) of the Act.? 
In enforcement proceedings initiated by the Board, the Ninth Circuit Court of 
Appeals affirmed the order. NLRB 0. Portland Lumber Mills. 

The problem presented in the instant case—one on which three circuit courts 
have recently disagreed*—is the product of apparently conflicting provisions in 
the Wagner Act.s That Act guaranteed to employees the full freedom of self- 
organization,® while at the same time it permitted the execution of a closed- 
shop agreement with the majority representative. The conflict arose where the 
majority representative utilized the union security provision to secure the dis- 
charge of an employee who exercised his right to self-organization in promoting 
a rival union. While the NLRB had previously followed the rule applied in the 
instant case, its position having become known as the Ruéland Court Doctrine,’ 
the principal decision marks its first test before the courts.* 

In Wallace Corp. v. NLRB* the Supreme Court was presented with a case 
involving discharges pursuant to a closed-shop contract where the employer 
had knowledge at the time the agreement was signed that it would be utilized 


* 49 Stat. 452 (1935), 29 U.S.C.A. § 158 (3) (1942): “. . . . Provided, That nothing in this 
Act . . shall preclude an employer from making an agreement with a labor organization (not 
established, maintained, or assisted by any action defined in this Act as an unfair labor prac- 
tice) to require, as a condition of employment, membership therein, if such Jabor organization 
is the representative of the employees as provided in section 9 (a), in the appropriate collective 
bargaining unit covered by such agreement when made.” 

3158 F. 2d 365 (C.C.A. oth, 1946), cert. granted, 67 S. Ct. 1305 (1947). 

4A fact situation similar to that in the instant case was presented in NLRB v. American 
White Cross Laboratories, Inc., 160 F. ad 75 (C.C.A. ad, 1947), where the Second Circuit 
Court of Appeals enforced the Board’s order of reinstatement, while in Aluminum Co. v. 
NLRB, 159 F. od 523 (2006), the Seventh Circuit Court of Appeals set aside the Board’s order 
and held the discharge to be protected under the closed-shop proviso. 

5 49 Stat. 449 (1935), 29 U.S.C.A. § 151 et. seq. (1942). 

© 49 Stat. 452 (1935), 29 U.S.C.A. § 157 (1942). “Employees shall have the right to self- 
organization, to form, join, or assist labor organizations, to bargain collectively through repre- 
sentatives of their own choosing, and to engage in concerted activities, for the purpose of col- 
lective bargaining or other mutual aid or protection.” 

? Matter of Rutland Court Owners, Inc., 44 N.L.R.B. 587 (1942), supplemental opinion 
rendered 46 N.L.R.B. 1040 (1943). The Board isolated two factors essential to establish em- 
ployer liability for discharges resulting from dual union activity: first, that the employer had 
prior knowledge of the reasons for the requested discharge, and, second, that these activities 
occurred at a time when a question concerning representation might be appropriately raised. 

* It should be noted that under the Wagner Act the Board could direct its order only at the 
employer; it could not take any direct action against the union. An unfair labor practice, under 
the terms of the statute, could be committed only by-an employer. 49 Stat. 452 (1935), 29 
U.S.C.A. § 158 (1942). Under Section 10(c) and 2(r) of Title I of the Labor-Management ‘Re 
lations Act of 1947 the Board can make its order run against a labor organization. 29 U.S.C.A. 
§§ 160(b), r52(i). 

* 323 U.S. 248 (1944). The Court split five to four, with Justices Roberts, Frankfurter, and 
Jackson, and Chief Justice Stone, dissenting. 
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to secure the discharge of employees who had supported a rival union. In enforc- 
ing the Board’s order of reinstatement, the Court, through Mr. Justice Black, 
said, “We do not construe the provision authorizing a closed-shop contract as 
indicating an intention on the part of Congress to authorize a majority of 
workers and a company, as in the instant case, to penalize minority groups of 
workers by depriving them of that full freedom of association and self-organiza- 
tion which it was the prime purpose of the Act to protect for all workers. It 
was as much a deprivation of the rights of these minority employees for the 
company discriminatorily to discharge them in collaboration with Independent 
as it would have been had the company done it alone.’”* The court in the 
instant case considered this language broad enough to support the Board’s po- 
sition, even though the facts are different in that the employer in the principal 
case did not know—as the employer did in the Wallace case—the use to be 
made of the closed shop at the time the agreement was executed." Others have 
contended, however, that the Wallace case turned on collusion and company 
domination,” pointing to the next sentence in the opinion as a necessary qualifi- 
cation of the portion quoted above: ‘‘To permit it [the employer] to do so by 
indirection, through the medium of a ‘union’ of its own creation, would be to 
sanction a readily contrived mechanism for evasion of the Act.” 

To resolve the situation left in doubt by the Wallace decision, various 
statutory interpretations have been suggested. The Board, in support of its 
contention that the closed-shop proviso of the Wagner Act should not be con- 
strued as protecting discharges made for activity in behalf of a labor organiza- 
tion, cited the rule of statutory construction that provisos limiting the scope of 
remedial legislation are to be strictly construed." It pointed to the report of the 
Senate Committee stating that the proviso was inserted merely to avoid an 
interpretation of Section 8(3),’4 which had previously been given to Section 


x0 Thid., at 256. 

™ A law review writer has suggested that this distinction is not material. Note, 56 Yale L.J. 
1048, 1051 (1947). Other distinctions have been suggested. It is important to note that a com- 
plicating factor in the Wallace case was the settlement agreement that had been made prior to 
the election proceedings. “The settlement agreement plainly implied that the old employees 
could retain their jobs with the company simply by becoming members of whichever union 
would win the election.” Ibid., at 252. The Board in a later case distinguished the case in these 
words : “In his partial reliance on the Wallace case, counsel for the Board cited a decision, 
which bears even less closely upon the central issues here. That decision, which was upheld by 
the Supreme Court of the United States, dealt with the issue of non-admission to a union, 
rather than expulsion.” Matter of Southwestern Portland Cement Company, 65 N.L.R.B. 1, 
8 (1945). 

Aluminum Co. of America v. NLRB, 159 F. 2d 523 (C.C.A. 7th, 1946); Gregory, Labor 
and the Law 332 (1946); Dodd, Discrimination by Labor Unions in the Exercise of Statutory 
Bargaining Powers, 58 Harv. L. Rev. 448 (1945). Contra: NLRB v. American White Cross 
Laboratories, Inc., 160 F. 2d 75 (C.C.A. 2d, 1947). 


*3 Cf. Thompson v. United States, 258 Fed. 196 (1919), cert. den. 251 U.S. 553 (1919). 


4 “Tt shall be an unfair labor practice for an employer—(3) by discrimination in regard to 
hire or tenure of employment . . . . to encourage or discourage membership in any labor 
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7(a) of the National Industrial Recovery Act, that closed-shop contracts were 
outlawed under all circumstances. The Board contended that the proviso must 
be read in light of the fundamental policy of the Act which was to promote 
industrial peace through the protection of self-organization and the encourage- 
ment of collective bargaining by representatives of the employees’ own choos- 
ing. The employees’ right to select representatives impliedly includes the right 
at some appropriate time to change representatives. Otherwise employees desir- 
ing another bargaining agent could secure it only by a strike for recognition 
which the Act was designed to prevent."* 

Another interpretation of the Act supporting the decision in the instant case 
grows out of the purpose of the proviso. In permitting employers to give effect 
to closed-shop provisions, it is probable that Congress was concerned with the 
situation where an employee refuses to join the union or to maintain his mem- 
bership. The proviso was recognized as a device for allowing the contracting 
union to compel all employees in the unit to join the union. But there is no 
reason to believe that Congress intended to require an employer blindly to 
recognize and enforce any policy which the contracting union might wish to 
impose under a closed-shop provision. If the contracting union denies member- 
ship to an employee in the unit because he is a Negro, because he will not pay 
an outrageous initiation fee, or because of his political or economic beliefs, 
there is reason to conclude from recent court decisions that such a union position 
might be considered illegal as against public policy.’ Similarly, the union’s 
action in the instant case is clearly contrary to the general public policy con- 
tained in the Wagner Act. Where the union acts arbitrarily in denying member- 
ship, as here, it is submitted that a closed-shop contract in this circumstance 
would be unenforceable; and where the employer, with knowledge of the moti- 
vation, gives effect to such action by a union, the employer himself, in his refusal 
to assert his defense, becomes culpable in the illegal expulsion and might 

%§ 48 stat. 195 (1933). 

*6 The court in the instant case justified its conclusion on three grounds. First, it indicated 
that closed-shop contracts are drawn in the anticipation that during their currency there will 
be elections at which the employees will be given an opportunity to choose their bargaining 
agent. Hence, there would be a condition, implied in fact or implied in law, that employees 
will not be discharged pursuant to the closed-shop provision for such activity. The court’s 
second argument was that the right conferred upon employees by Section 7 “to bargain collec- 
tively through representatives of their own choosing”’ does not permit a discharge for activities 
at an election authorized by Section 9(a). As a third reason for enforcing the Board’s order, the 
court considered the employer’s assistance to be in violation of Section 8(1), which proscribes 
employer interference, restraint, or coercion of employees in connection with the rights guaran- 
teed in Section 7. For this reason the proviso was not considered a protection by the court 
since the employer has assisted the. union by his own unfair labor practice in discharging an 
employee for activity in behalf of a rival union, and the employer could not enter a valid 
closed-shop contract with such a labor organization, under the express terms of the proviso. 


+7 Cf. James v. Marinship Corp., 25 Cal. ad 721, 155 P. 2d 329 (1944); Betts v. Easley, 161 
Kan. 459, 169 P. 2d 831 Gost, ainad toca tale. Chi. L. Rev. 292 (1947); Summers, The 
Right To Join a Union, 47 Col. L. Rev. 33, motes 150-55 (1947). But see Shein v. Rose, 12 
N.Y.S. ad 87 (N.Y., 1939). 
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justifiably be held to have violated the Act. In such a situation the employer has 
exceeded the intended protection of the Act. 

Other statutory arguments, however, can be mustered in opposition to the 
Rutland Court Doctrine and the court’s conclusion in the instant case. The 
history of the Wagner Act, the climate in which it was passed, and the express 
words of the statute itself indicate that its purpose was to protect employees 
from the unfair practices of employers resulting from their superior bargaining 
position. A prima facie case is made against any action which attempts to pro- 
tect the employee from his labor organization. Passed prior to the split in the 
American labor movement, the Wagner Act did not give “to the Board any 
power to supervise union membership or deal with union practices. .. . .”"* In 
support of this contention the court in Aluminum Co. ». NLRB" said, “It 
strains the imagination to see where in the Act Congress has intended that dis- 
charges made pursuant to a valid union security contract should in themselves 
constitute an unfair labor practice.” Furthermore, the employer, to protect him- 
self, might refuse to honor requests for discharges by the union without first 
insisting on at least a cursory investigation into the facts of the case. In light of 
the already stated purpose of the legislation, the Act could not have been in- 
tended to permit employer interference with internal union activities. Finally, 
Congress was advised of past restrictive union practices, and failed to provide 
definite measures in the Act for the prevention of such practices or the solution 
of problems resulting from them. This might be said to indicate a deliberate 
intent not to deal with these problems in the Wagner Act. 

It seems impossible to reach a conclusive result solely on the basis of objective 
statutory construction. Furthermore, the conflicting pélicy arguments cannot 
be resolved within the framework of the Wagner Act. The plight of the em- 
ployer has been exaggerated,” but no one can deny the essential unfairness in 
making him suffer for the union’s wrong and in forcing him at his peril to judge 
between licit and illicit union-demanded discharges. Moreover, the Ruéland 
Court Doctrine entails certain results clearly objectionable to organized labor: 
1) employer interference in internal union activities, and 2) a valid basis for 
objection to the closed-shop. On the other hand, if employees could lawfully be 
discharged for dual union activity, then once a union obtained a closed-shop 
contract, it could maintain itself in perpetuity by securing the discharge of each 
employee who evinced the desire to have a different representative. 

Prior to the passage of the Labor-Management Relation Act of 1947, certain 
stop-gap solutions to the problem had been proposed. In his dissent in the 
Wallace case, Mr. Justice Jackson suggested that the Board, as a procedural 
measure, before certifying the winning union in an election as bargaining repre- 

8 Mr. Justice Jackson dissenting in Wallace Corp. v. NLRB, 323 U.S. 248, 268 (1944). 

” 159 F. ad 523 (C.C.A. 7th, 1946). 

*° See, for example, Dodd, op. cit. supra note 12. At its worst, the decision in the instant 
case would have forced employers to provide in their contracts with unions that they would not 


honor requests for discharges of certain employees under a closed-shop contract if they had 
reason to believe that dual unionism motivated the union’s expulsion. 
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sentative, should require the union to agree to a policy of no reprisals against 
the opposing union. A violation of such an agreement would result in de- 
certification. This suggestion was open to the criticism that after the victorious 
union had obtained the discharge of employees favoring the rival union, their 
position was secure, and they were no longer concerned with certification since 
they could achieve recognition through their economic power. A compromise 
solution would have been for the Board to confine its order to reinstatement, 
dispensing with the requirement of back pay to prevent employer financial 
liability in a situation for which he was not responsible. Of course, the effect 
of this remedy would have been to transfer the burden of inter-union strife to an 
individual less able to bear it—the employee, whose only error lay in assuming 
that he could exercise the rights given to employees by Congress in the Wagner 
Act without retaliation. The individual employee could sue the union in a pri- 
vate action™ but in most cases he would not be successful since dual unionism 
is a customary ground for expulsion in union constitutions and by-laws.” 

In essence it is an employee-union and not an employer-employee problem, 
and liability should be placed where it rightly belongs—on the labor organiza- 
tion which is directly responsible for the conduct deemed contrary to the intent 
of Congress.” Certainly the field was one which invited progressive legislative 
reform. 

Whether Section 8(a)(3) of Title I of the Labor-Management Relations Act of 
1947,*4 which abolishes the closed-shop and severely limits the union shop, has 
created more serious problems in mooting this one, should soon become evident. 
In the meantime, the Supreme Court has granted certiorari in the instant case,* 
and its analysis should aid in evaluating the new labor law. 


* Leo v. Local Union No. 612, 174 P. 2d 523 (Wash. Sup. Ct., 1946). 


= Chamberlain, The Judicial Process in Labor Unions, 10 Brooklyn L. Rev. 145 (1940). 
The American Law Institute suggests that dual unionism is a reasonable cause for expulsion 
from a union. Rest., Torts § 810(b) (1939). 


%3 Section 8(b)(2) of Title I of the Labor-Management Relations Act, 1947, enacted over 
Seneca reenter 23, 1947, makes it an unfair labor practice for a labor organization or 
i to discriminate against 


tender the periodic dues and the initiation fees uniformly required as a condition of acquiring 
or retaining membership.” 29 U.S.C.A. § 158(b)(2) (1947). 


* a9 U.S.C.A. § 158(a)(3) (1947). een snine aeaee “That no employer shall 


uniformly required as a condition of acquiring or retaining membership; . 
Sth Cong. rst Sess. (Pub. L. No. 101, June 23, 1947). It is interesting to note that in the con- 
ference accompanying the Labor-Management Relations 


report caeaedlet oauinenate ton. 
conferees indicated that the new statute does not outlaw union restrictive 


is, Dak taeseliy Gigahieb a tation quencing wats yebetiuan tees taniaiad, der timibnaned ae 
employee for such reasons. Conference Report, H.R. 510, 8oth Cong. 1st Sess. at 41 (1947). 


67 S. Ct. 1305 (1947). 
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Monopolies and Patents. By Harold E. Fox. Toronto: University of Toronto Press, 

1947. Pp. xxv, 388. $10.00. 

Probably no field of law as important to modern industrial economy has such a 
sparse historical and critical literature as that governing patents for inventions. 

Fox’s book, described by the author as A Study of the History and Future of the 
Patent Monopoly, is a competent and valuable contribution to that literature. The 
author never conceals the object of the book, to present an argument to eliminate “the 
confusion attendant upon the definition of invention in the law of patents”—a con- 
fusion ascribed to the “‘wide divergence of views which have been held in the patent 
offices on the one hand, and the courts of law on the other, on the subject of inventive 
ingenuity.” 

With this aim the author found himself inevitably concerned with the historical 
antecedents of patents and the early squirmings of society against the pressures of 
monopolies. Fox goes boldly back into the 16th-century controversies over monopoly 
and in the first two-thirds of his book, except for a resume of his argument and pur- 
pose, confines himself largely to a study of the origins and decline of the monarchically 
created monopolies of early England. 

The profession of the author’s purpose is brief. He argues ably that the vitality of 
modern industrial life owes much to the incentives and protection provided by the 
monopolies inherent in the grants of patents for inventions, the only type of monopoly 
(besides that of copyright) that kept its friends and its legitimacy throughout the 
bitter controversies that marked the parliamentary battles over monopoly. The history 
of these controversies Fox has reported interestingly and compactly, together with the 
earlier background of Roman and other continental experiences with monopoly. 

Fox’s selection and representation of the materials of this study present no grounds 
of quarrel. His deductions and conclusions frequently seem to leap beyond the founda- 
tions for them; for example, contemporaneous and earlier continental grants of patents 
for inventions challenge the statement that, “The development of a patent system 
arising from the grant of exclusive privileges as a stimulation to invention and indus- 
trial expansion required a combination of factors which, during the Middle Ages, was 
present only in England.” 

More soundly Fox demonstrates that the patent for invention was not a by-product 
of the Statute of Monopolies (1624) but was an earlier child of the common law pre- 
served against extinction by that Act’s declaration of the common law and delineation 
of the limitations of such grants. The invention first protected was, of course, not the 
patentee’s original contribution of a new article, machine, or method, but the mere 
introduction of an industrial skill from abroad. Vestiges of this system remain in the 
British patent law today, doubtless as a tribute to the inestimable contribution of this 
device to England’s industrial development and temporary preeminence. 

Fox also traces the evolution of the monopoly grant from a mere franchise excepting 
the grantee from local prohibitions and restrictions to a true monopoly empowering 
the patentee to exclude others from the practice of the prescribed inventions. 
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After an extended statement of the monopoly agitation through “the murmuring 
Parliament of Queen Elizabeth, the mutinous Parliament of James I, and the rebellious 
Parliament of Charles I,” Fox attempts an appraisal of the monopoly system and 
resolutely concludes that it was of incalculable value for its “inventive and industrial 
encouragement,” was legal in its inception, did not enrich the Crown, and expressed 
an entirely proper economic policy. The abuses of specific monopolies he makes no 
apology for. “In principle,” says Fox, “little distinction can be drawn between the 
sulphur and saltpetre monopolies of the Elizabethan and Stuart periods and the 
monopolistic control of atomic energy at the present time.” It may depend on who 
draws the distinction, and upon what grounds. Even with our present facilities for 
communication and the complete freedom for parliamentary debate, atomic energy 
monopolization has not created half the furore that arose against the Elizabethan and 
Stuart monopolies when communication was difficult and criticism of the sovereign 
in Commons an enterprise of some risk. 

The second part of the book deals with the corruption, of the term “invention” from 
its original concept of merely a new manufacture to its present judicial concept of a 
contribution of marked originality far above any standard of novelty alone. In ap- 
proaching this question Fox falls into the familiar error, apparently first expressed by 
Webster, that a patent ‘“‘takes nothing away from the public,” although Fox expressly 
restates the essential feature of the patent which distinguishes it from the copyright, 
that the patentee “‘can prevent the exercise of that invention by anyone else who has, 
quite in the belief that he was actually inventing something new, and without knowl- 
edge of the patentee’s patent, invented the same thing, even simultaneously with the 
patentee.” To recognize this power in the patentee, an essential characteristic of a 
patent system, in no way compromises the evaluation of a patent system in an indus- 
trial economy, although it obviously does weaken the analogies to copyright, where the 
grantee possesses merely the power to prevent copying. 

The book presents an adequate analysis of the British, Canadian, and United States 
decisions in which the courts have introduced the “complicated doctrine whereby the 
subject of the patent, the thing which is to be protected, must, before a valid patent 
can be granted in respect thereof, be possessed of a mystical, indefinable quality known 
as invention.” That doctrine came into the British law in 1835, into the United States 
law by the Supreme Court case of Hotchkiss v. Greenwood in 1850, and into the Cana- 
dian law in 1870. Fox directs his argument toward undoing the effects of this doctrine. 

The author presents a tabulation of all the Canadian patent cases since 1867 and 
all of those decided in the House of Lords from 1884 on, to demonstrate the complete 
lack of unanimity of the judges upon the question of invention and ‘‘as showing some- 
thing of the impossibility of eliminating judicial arbitrariness in deciding the question 
of invention without the use of a fixed and defined standard.” He then reviews the solu- 
tions proposed by others for the problem. One suggests a broadening of the chancellor’s 
discretion to vary the relief according to the value of the inventor’s contribution to the 
art, which the author rejects as but allowing “further scope for judicial discretion.” 
Judge Frank suggests the long debated device of grantirtg two kinds of patents, petty 
or “gadget” patents, and those requiring relatively large sums to complete and exploit— 
& classification based upon the theory of necessity of investment, which the author re- 
jects as faulty in that the capital requirements of exploiting an invention have no 
measurable relation to the importance of the contribution. 
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The suggestion that the question of invention be remitted from the courts to an 
administrative tribunal for revaluation, made by the United States National Patent 
Planning Commission, combined with its suggestion of the “declaration of policy that 
patentability shall be determined objectively by the nature of the contribution to the 
advancement of the art, and not subjectively by the nature of the process by which 
the invention may have been accomplished,” Fox embraces as “the beginning of a 
new era in patent thinking.” The resolution of the problem by the dubious expedient 
of transferring decisions, as has often been proposed, from courts to a bureau lacks not 
only novelty but merit. The bureau much more quickly freezes its concepts and ap- 
proach into a liturgy of rules and principles under which the reasoning and need which 
generated them are very early forgotten. The argument that bureau personnel will 
offer improvement in technical competency over that of the courts can readily be met 
by the other suggestion embraced by Fox that courts be provided with independent 
expert technical assistance, as is readily available under Rule 53, Federal Rules of 
Civil Procedure, and as has been proposed in England by the Swan Committee. As to 
the hope Fox finds in a declaration of policy with respect to the test of invention, that 
policy is and has been for many years largely the basis of patent decisions, and only 
occasional departures therefrom reflect the rejected test stated in the proposed state- 
ment of policy. In any event, any declaration of policy as that stated makes no im- 
provement over the initial problem of defining invention. What is needed is some 
recognition of the difficulties of evaluating, ex post facto, the problem to which a 
patented invention is directed, in which the average patent gives little help, and then 
determining whether the patented solution actually represents qualities of creation 
beyond the skill of the profession or trade in which the invention appeared. The prob- 
lem is complicated by the claiming practice common here and in England, where the 
invention may be specifically disclosed and categorically claimed, with a resultant 
frequent reach of the patentee for an interpretation of his claims that would embrace 
specific forms of his invention never contemplated by him. Fox overlooks this in the 
repeated statement that “The orbit of protection granted by a patent monopoly is 
coincident and coterminous with the orbit of the subject matter.” 

Fox goes to the French patent law for his solution. In France there is no requirement 
of invention as has been judicially imposed in the English-speaking countries. All that 
the French law requires is that the invention “is new and is of an industrial character.” 
In construing the French patent the courts free themselves from claims drawn by the 
patentee and attempt to define the actual contribution of the patentee and then look 
to see whether that has been appropriated. Fox seemingly overlooks the broadened 
judicial discretion which this involves. 

What Fox is really attacking is a legal concept of “invention” that has grown up in 
the judicial decisions to moderate the increasing power granted to a patentee by con- 
temporary industrial growth and the lag of bureau recognition of this phenomenon. 
That course of legal decision can no more be reversed than the history which evoked it. 
If, as seems recurrently indicated, this results in such a weakening of the patent system 
as to reduce its value to industrial society legislative correction may be needed. A 
study of that possibility is now indicated. The problem is not a simple one. Fox has 
ably dissected it, however ineffective his proposed remedies appear. 

The book closes with Appendices including The Merchant Tailors’ Case, List of 
Monopolies in 1601, List of Monopolies Granted by Queen Elizabeth, The Case of 
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Monopolies, The Case of Penal Statutes, List of Grievances Presented By The House 
of Commons to James I, The Book of Bounty of James I, Proclamations of James I, 
The Statute of Monopolies, Proclamation of Charles I, Article of Impeachment Against 
Strafford, Oral Defence of Earl of Strafford, Reply for the Prosecution, The Great 
Case of Monopolies, an excellent bibliography and a good index. 

Casper W. Ooms* 


Criminal Justice and Social Reconstruction. By Hermann Mannheim. New York: 

Oxford University Press, 1947. Pp. 290. $4.00. 

In this book the author, a former Berlin magistrate and prolific writer on matters 
of criminology, undertakes to examine the “values” underlying criminal law and to 
consider whether the law adequately meets these values. More specifically he first 
asks, “Why are certain acts criminal?” To answer that they are anti-social is not 
enough. While all crimes are anti-social, there are great areas of anti-social conduct 
that are not criminal, either because the acts are not deemed serious enough or be- 
cause, for one reason or another, the criminal law does not seem the best tool with 
which to attack them. Whether or not certain anti-social conduct shall be denomi- 
nated “criminal” and, if so, how serious a crime the conduct shall constitute, are mat- 
ters of “value” as the author uses that term. 

These values have undergone far more change than superficially might be expected. 
While homicide has always been a crime, we no longer give any value to the meth- 
od of killing, viz., whether secret or open and brutal. In Anlgo-Saxon days, when family 
vengeance was a sacred duty, a secret killing was a much more serious crime because 
of the uncertainty as to who the doer was. Surprisingly the author fails to mention 
another old-time value—the identity or race of the person killed. In the time of King 
Canute it was a far more serious crime to kill a Dane than it was to kill an Englishman. 
And, realistically, who today would say that the race or color of the victim was un- 
important, in, for example, Greenville, South Carolina? A curious gap in this part of 
the discussion is the author’s complete failure even to mention the importance, if any, 
of necessity or compulsion as the reason for killing (e.g., The Queen'v. Dudley and 
Stephens, where two sailors, adrift on a raft in mid-Atlantic, killed and ate a third). 
On the other hand suicide, mercy killing, and euthanasia receive searching and inter- 
esting treatment. 

Certain values, the author forcefully argues, are rated far too highly, prevailingly, 
by most of the world’s legal systems, while others are conversely rated too low. Simple 
larceny, he contends, is made too much of; it is the little man’s crime and the law, ad- 
ministered by the more fortunate, always overvalues the magnitude of his transgres- 
sions. Embezzlement, obtaining property by false pretenses, usury, shady security 
dealings, tax evasion, monopolies, and other misconduct, not against, but by means of, 
property—“white collar crimes,” as he calls them—are universally undervalued. An- 
other underrated value is the wilful destruction of one’s own property which has an 
anti-social value high enough so that it should always constitute a crime and not 


* Member of the Illinois Bar, formerly United States Commissioner of Patents. 
* 14 Queen’s Bench Division 273 (1884). 
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merely in wartime. These are only a few illustrations, chosen at random. They will 
suffice, however, to show the thought-provoking nature of the book. 

In the second part of the book the author considers a rather heterogeneous lot of 
problems that arise in the actual administering of the law, even when we have deter- 
mined what our values are to be. Many of these problems (and their solutions) are so 
definitely local to Britain that whole sections have little meaning for us. But elsewhere 
in this part too there is plenty to provoke thought—and disagreement at times. For 
example, Mannheim strongly believes in greatly increasing our use of administrative 
boards to advise the court and even to pass on the legality of specified conduct before 
a citizen commits himself by so acting (whereas he must now irrevocably commit him- 
self before he may have a decision). Thus he would permit abortions, if a designated 
board would first determine that the particular one fell within a specified “proper” 
category. He would have a board to consider proposed programs of tax evasion or 
avoidance, a board to consider what conduct would constitute a violation of labor law 
or antitrust law, another to set interest rates which would not be usurious, etc., etc, 
In his opinion the law would gain, not lose, certainty and predictability, since it would 
be possible to secure a definite pronouncement before, not merely after, the event. 
This, in turn, would make it possible to phrase criminal laws in much more general 
terms than we now dare use. (And, very effectively, he asks whether, even now, 
with all our vaunted horror of general terms, anything could be more vague than the 
meaning of “criminal conspiracy.”) It would even become possible to employ the very 
useful device of extending our criminal statutes by analogy, to include situations not 
covered but which would have been, had they been thought of. (And here again the 
horror-stricken reader is asked whether we aren’t really already extending by analogy 
under the guise of “liberal interpretation.”) Numerous other suggestions are almost 
as striking. 

Certain shortcomings and criticisms cannot be avoided. Sometimes the author is 
far from being as lucid in the development of his thoughts as the reader might fairly 
expect, or his transitions may be abrupt and hence the flow of thought unclear until 
the reader is on the scent again. He has a wide knowledge of many European law 
systems and even some Asiatic ones, but his treatment of American law is superficial, 
to use the most generous term possible.* Our Uniform Small Loans Act, the Sherman 
Act, and the proposed Youth Correction Authority Act, surprisingly enough, get 
rather extended discussion. Apart from them, however, our law gets less attention than 
the Danish, Egyptian, or (by a great deal) the Chinese law. He sometimes almost 
seems to be under the impression that federal statutes automatically override and 
supersede all state laws. 

In part, then, the book presents some shortcomings of importance, but they do not 
affect its basic value. It is a thought-provoking appraisal of many ideas which we have 
been taking too much on faith alone. There is much to agree with and, for most read- 
ers, probably much to disagree with. In either case it will induce some real thinking 
about matters previously shaped only by habit and tradition. 


E. W. PutrKamMeEr* 


? In all, only four American cases are cited. But it should be added that only five British 
cases are cited. 


* Professor of Law, University of Chicago Law School/ 
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The Political Problem of Industrial Civilization. By Elton Mayo. Cambridge: Harvard 

University Printing Office, 1947. Pp. 26. $.50. 

This slender pamphlet consists of two lectures given by Dr. Mayo at a conference 
on Human Relations and Administration at Harvard last May. In bidding farewell 
to his colleagues with whom he has carried on painstaking and distinguished researches 
over the past twenty-one years, Dr. Mayo makes only a tantalizing beginning at 
extending to the political sphere his analysis of the industrial scene summarized in his 
recent volume, The Social Problems of An Industrial Civilisation. 

For Dr. Mayo the principles of sound organization have always been those which 
tapped the wellsprings of human cooperation. He looks at Russia in the first lecture 
and soberly credits her great achievements in modernizing a primitive community in 
a quarter of a century and in securing cooperation from so vast and heterogeneous a 
population. But he warns that the “heroic” methods of administration which so far 
have been used must sooner or later raise a serious internal problem because they are 
incompatible with the spread of literacy and education which has perhaps been Rus- 
sia’s most striking achievement. It is refreshing at the present moment to have the 
Russian problem discussed in terms other than those of American security. In the sec- 
ond lecture he points up the plight of the modern world deprived of the unifying vi- 
sion Christianity once gave it which transformed it for a while from “another culture 
to a civilization.” 

Few will gainsay Mayo’s insistence that the outstanding need of the world today is 
“for investigation and study of organization and the sound principles of intelligent 
administration.” As we congratulate a scholar on a life-time of research well spent, we 
may hope that his retirement is only nominal and that we may look forward to having, 
in amore elaborate form, his mature judgment on contemporary political problems 
and in the role that law might play in “the development of the almost endless possi- 
bilities of human social capacity.” 

Harry Katven, Jr.* 


Economics of Public Utilities. By Emery Troxel. New York: Rinehart & Co., Inc. 

1947 Pp. ix, 891. $5.75. 

Designed primarily as a text for college courses in public utilities economics, this is 
actually a study of forty years of social control of a part of American industry. Local, 
state, and federal experiences with the regulation of privately owned water, gas, elec- 
tric, telephone, and urban transportation systems are described and analyzed in terms 
of both economic and social consequences, but discussion of regulation of rail, motor, 
and air carriers is omitted, apparently in recognition of the special problems there 
presented. 

Many accounting, financial, and corporate-integration regulation problems which 
public utilities commissions face are isolated and discussed. The consideration of earn- 
ings control covers not only the history of judicial andadministrative fumbling with 
the concept of “fair return on fair value” and a description of the rate-fixing methods 
currently used by various commissions but also includes a discussion of “continuous,” 
“cyclical,” and “marginal-cost” methods. There is an explanation of differential pric- 

* Assistant Professor of Law, University of Chicago Law School. 
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ing, a problem which is seldom squarely faced by commissions and too frequently 
ignored in discussions of regulation. Radio broadcasting, its present regulation, and 
the serious social problems presented are discussed. Finally, there is an examination 
of public ownership including rural electrification and federal power production, a 
discussion of the special rate problems arising, and an economic analysis of the place 
of public management in a system of “free enterprise.” 

Detailed discussion of all the problems covered and the solutions examined and 
advocated or discarded is obviously impossible here, but the general approach can be 
appreciated from a consideration of the treatment of some of the major topics. 

Rightly critical of the courts for their failure to furnish meaningful criteria for 
public utility status, Troxel recognizes that the legal concept is not based solely on 
economic considerations but is rather a product of the political and social theories of 
legislators and judges as to the extent to which public price regulation is desirable. 
There is considerable evidence to support this conclusion. Comparison of the economic 
characteristics of “utility” and “non-utility” businesses readily demonstrates that 
there is no clear-cut demarcation on the basis of the effectiveness of competition as a 
means of price control. The traditional list of public utilities neither exhausts the areas 
of imperfect competition, nor does it include only “natural monopolies.” Certainly 
decreasing costs on an increasing volume of output with the accompanying “economies 
of size” are not limited to the industries commonly designated as public utilities. Simi- 
larly, large capital requirements and concentrations of managerial control are a com- 
monplace of many non-utility industries, as the history of the production of steel, 
sulphur, aluminum, and automobiles aptly demonstrates. 

Significantly, however, the public utilities deal directly with the ultimate con- 
sumers of their services. The demand for these services, moreover, is commonly both 
urgent and immediate, and this condition cannot readily be alleviated because the 
services usually cannot be stored. At the beginning of this century production of these 
services in most communities was controlled by monopolies, and that fact was well 
known to the public. This combination of factors engendered political pressures which 
resulted in specific legislative designations of those industrial areas in which acquisi- 
tiveness was to be limited by public regulation. When the “due process” clause was 
invoked as a barrier to such regulation, the Supreme Court of the United States be- 
came the final arbiter of the extent to which the basic individualism characteristic of 
our system might be modified and its opinions disclose the political and social con- 
siderations which dictated its conclusions. 

Thus inevitably suggested, but not answered in this work, is the query whether, if 
the imperfection of competition in other areas—the Sherman Act notwithstanding— 
were as immediately known to and felt by the public, extensions of price regulation 
to other industries would be demanded and judicially approved. Recent experiences 
and the post-war reactions suggest the contrary, perhaps, but the broad coverage of 
war-time price controls makes any conclusions as to the desirability of controls over 
selected industries of doubtful validity. 

In any event, thoughtful consideration of past experiences with regulation of eco- 
nomic activity would appear to be highly desirable. The control of milk distribution 
and the National Industrial Recovery Act demonstrate the willingness of legislators 
and courts to impose legal limitations on business activity in a depression period. But 
there is little evidence that such restraints have been justified on any evaluation of past 
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experiences with attempts at close regulation of economic activity. Rather, it has been 
assumed that such regulation has served the public interest. Whether that assumption 
is well-founded, however, should be the subject of an exhaustive and critical inquiry. 
The concentrations of economic power in the public utility field from which the state 
legislators attempted to protect the public by rate regulation are presently duplicated 
in other areas of business activity. Whether similar or varying controls are to be im- 
posed should depend, in part, at least, on the extent to which those already in force 
have served the public interest. 

Believing that the accomplishments of competent commissions make a case for 
public regulation of privately owned utilities, Troxel is critical only of the incompetent 
regulatory bodies and “unwise” regulatory policies. Recognizing both the private 
interest in profits and the public interest in plant maintenance and improvements in, 
and extensions of, service at the lowest possible rates, he analyzes policies in terms of 
private property and private management concepts as well as on the basis of the effec- 
tiveness of the limitation on the acquisitiveness of firms enjoying a publicly protected 
monopoly status. 

On either basis policies with respect to the control of earnings are of paramount im- 
portance. But the standards now applied by the commissions in fixing rates are far from 
satisfactory. The familiar “fair return on fair value” rule has long since been demon- 
strated to be impossible of even reasonably precise application no matter how compe- 
tent the commission, chiefly because of the difficulties inherent in any attempt to value 
the vast and complex properties of most operating companies. Troxel examines several 
alternatives and in light of the willingness of the Supreme Court expressed in Federal 
Power Comm’n 0. Hope Natural Gas Co.; to substitute results for methods as the sub- 
ject of judicial review, public regulatory bodies are free to do likewise and they should 
seize the opportunity. 

There is a discussion of “continuous” earnings control which offers an opportunity 
to rectify mistakes by adjustments in rates for the future to compensate for excessive 
or inadequate earnings in the past. “‘Cyclical” control based on general business activ- 
ity to reduce the “stickiness” of utility prices is likewise considered. But neither of 
these policies would do more than accentuate a factor to be considered. Neither would 
furnish any standard or formula for the fixing of rates. 

As a substitute for “fair return on fair value” Troxel proposes that rates be fixed 
as a general rule by equation of marginal costs and demand prices.* In no event, how- 
ever, should rates be lower than the price at which the maximum output of available 
capacity can be sold. “Marginal cost” is defined as the additional cost of additional 
output, and for the discussion it is assumed that marginal costs are the same for all 
classes of service and that present plant capacity is fixed. The “demand price,” in 
turn, is that price at which the maximum output of present capacity can be sold. Put 


* 320 U.S. sor (1944). 


* For proposals to fix utility rates by equation with marginal cost alone, see Hotelling, The 
General Welfare in Relation to Problems of Taxation and of Railway and Utility Rates, 
Econometrics (July, 1938); Troxel, Incremental Cost Determination of Utility Prices, Limi- 
tations of of the Incremental Cost Patterns of Pricing, Incremental Cost Control under Public 
Ownership, Journal of Land and Public Utility Economics (Nov. 1942, Feb. 1943, and Aug. 
1943); Lerner, The Economics of Control (1944). Critical of these is Coase, The Marginal 
Cost Controversy, Economica 169-82 (Aug. 1946). 
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another way, to fix rates a commission would construct two curves on the basis of all 
available data. One would be the curve of marginal costs at various levels of production. 
The other would reflect demand in terms of price. The intersection of the two curves 
would then be determinative of the rates. 

To illustrate applications of the proposal, if the capacity of an electric plant were 
1,000,000 kilowatt hours, marginal cost of production at capacity 4 cent per kilowatt 
hour, and consumer demand such that maximum output and no more could be sold 
at 4 cent per kwh, the rate would be fixed at $ cent per kwh. lf, however, the con- 
sumers would take the maximum output only at a price of } of a cent per kwh, the rate 
would be fixed on the basis of the marginal cost of the last unit which could be sold 
at a price equal to its marginal cost, whatever it might be. Conversely, if the total 
output could be sold at 1 cent per kwh that would be the rate fixed. 

Both social and economic justifications for the proposal are offered. It is argued that 
utility rates so fixed would approximate the price which would result if the market 
operated under the conditions of “pure competition” since there a single seller, who 
by definition would have no control over the market price and would increase his 
production so long as the revenue from increased production was equal to or greater 
than the cost of the additional units produced. Decreasing costs obviously dictate this 
course lest individual competitors achieve a volume of production which will be re- 
flected in a decrease in market price to the detriment of any producer whose volume 
is not sufficient to permit profitable operation at that price level. In any market, 
whether prices are fixed by the government as in the case of the public utilities or not, 
the community is desirous of obtaining the maximum output for which there is a 
demand at the lowest possible price. Thus, a price fixed by reference to “marginal 
cost” appears to serve the social good. Still, it is the relationship between total costs 
and the sum of prices received for total output which determines the profitability of 
the operations of a particular firm. Similarly, public utility rates fixed by reference to 
marginal costs alone, would not assure maximum output of service since the capital 
impairment resulting from the failure of revenues to equal total costs would threaten 
the quality of service and would severely limit the period during which any service 
would be available. lf, however, rates were fixed on the basis of marginal cost or de- 
mand price, whichever was higher, it is contended that each company would be assured 
of the minimum price demanded by each seller in a competitive market to increase the 
volume of his production and would be guaranteed the maximum price at which buyers 
would be willing to purchase capacity output. 

Under this plan any excess of total revenues over total costs would go to the private 
owners as “plant rental,” but in computing marginal cost there would be no allowance 
for more than “‘wear-and-tear” depreciation or for investor return. Obviously, if plant 
capacity was scarce in relation to consumer demand, “plant rental” would be high since 
rates would be determined solely by demand and the price would ration available 
service. Management, however, would have little incentive to expand facilities even if 
the costs of extensions, when made, were included in computation of marginal costs 
since the inevitable result would be to reduce “plant rentals.” It is contended that this 
difficulty could be overcome by forceful regulation if commissions would give manage- 
ment the choice of expanding or suffering a decrease in investor returns either by rate 
reductions based upon orthodox earnings standards or by increase in taxation. A 
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preference is expressed for the latter because there would then be no disturbance of the 
balance between demand and output achieved by the price having been fixed on the 
basis of the demand existing for the available supply. 

On the other hand, if plant capacity were abundant in relation to demand, “plant 
rental” would be low or perhaps even non-existent, marginal cost would be determina- 
tive of rates, and consumers would be likely to buy more service at the lower rates. 
Investors, however, would receive little, if any, return until excessive plant capacity 
had been reduced by a non-replacement policy. To temper the effects of such a period 
of readjustment it is suggested that subsidies might be paid, or that companies might 
be allowed to keep excess rentals received in prosperous times to cover deficiencies 
during depressed periods. 

Some of the difficulties in the way of the adoption of this proposal are recognized 
in the discussion. Substitution of the maximum utilization of services for protection 
of private property as the goal of rate regulation would not satisfy the constitutional 
prohibition against confiscation and legislative approval of subsidies is hardly likely. 
It is doubtful whether even the economists are prepared to furnish a satisfactory 
measure of “marginal cost.” Certainly determination of that factor on either a short 
or long term basis would require cost breakdowns probably not possible under current 
accounting procedures. Similarly, data necessary to compute the “demand price”’ is 
rarely, if ever, available. Moreover, forecasts as to future demand for utility services 
would be subject to all of the infirmities of other economic predictions. The complexity 
of control of rates by this method inevitably would repel administrators. Now beset 
by the intricacies of valuations, commissioners seek simpler, more expedient methods, 
not more complicated ones, no matter how weighty the economic or social arguments 
might be to support their adoption. 

Other criticisms of the proposal could be made. The so-called “general rule” of 
“equation of marginal cost and demand price” would be applicable only if capacity 
output, and no more, could be sold at marginal cost but at no higher price. Concur- 
rence of those conditions would be accidental and certainly rare. In all other cases 
either marginal cost or demand price alone would determine rates. Thus to speak of a 
“general rule” is misleading. Rather, the proposal is that controlling weight be given 
to one or another of two factors depending on a variety of circumstances and the 
merit of the proposal can be determined only by considering its validity in each of 
several different classes of cases. For example, where marginal cost is determinative of 
ates, it should be observed that so long as unit costs decrease with additional output, 
rates fixed on the basis of marginal cost will return less than total costs, thus threaten- 
ing capital impairment and violation of statutory and constitutional limitations. This 
is particularly true if the unit basis for determination of marginal cost is small in relation 
to total output. The same problem would be presented if demand prices were higher 
than marginal costs and were used as the basis for rates if total revenues were less than 
total costs. If, on the other hand, demand prices resulted in excessive “plant rentals,” 
the rates fixed would have permitted exploitation of the monopoly position of the 
seller. . 

Rate reductions under this system would be severely restricted but no definite 
limitation on earnings is suggested other than the one now generally imposed, namely 
that of “reasonableness.” Admittedly the plan could not work without some such 
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limitation, and if recourse must be had in any event to application of the imperfect 
standards now in use, it seems difficult to justify imposition of additional problems 
on already overburdened regulatory bodies. 

Practical and theoretical difficulties aside, however, the unhappy regulatory ex- 
periences of the past dictate careful study of every proposal of alternatives for the 
valuation method of public utility rate-fixing. Management, commission, judicial, 
academic, and public dissatisfaction with the uncertainties, expense and delay of ap- 
plication of the rule of Smyth v. Ames, have been forcefully and frequently expressed, 
It would appear now to be imperative that some satisfactory substitute be devised 
and Troxel’s analysis and proposal should stimulate consideration of the problem, 

Frequently suggested, of course, as a solution for all regulatory difficulties is public 
ownership. No partisan, Troxel has described and analyzed a variety of experiences 
in public management of facilities ranging from small local water plants to the gigantic 
power businesses of the Tennessee Valley Authority, Bonneville Administration, and 
the other federal power projects. His conclusion that some public plants achieve more 
social efficiency than private firms while the reverse is also true seems inescapable. 
Under these circumstances the desirability of the substitution of public ownership for 
public regulation of privately owned facilities would appear to depend on local condi- 
tions with no broad general conclusion either possible or helpful. 

In any event it is immediately apparent that rate-fixing for public enterprises also 
has its difficulties. This is particularly true of the federal electric plants since all of 
these developments either actually or allegedly serve not only to produce power but 
also for purposes of flood control and as aids to navigation. Under these circumstances 
cost allocations, difficult at best, involve a host of political, economic, social, and public 
relations considerations. Any solution adopted is certain to renew old arguments over 
the desirability of public activity in the particular field. Thus rates inevitably become 
a political issue. 

In this field fixing of rates by equation of marginal costs and demand prices is even 
more strongly urged, but the “general rule” is given a different thrust here. It is com- 
monly said that public management is not concerned with showing an operating profit 
and the widest practicable use of available facilities at the lowest possible rates should 
undoubtedly be the social goal. It can be achieved if rates are fixed at the level at 
which buyers will take the maximum output, but this disregards the costs of produc- 
tion. It is proposed, therefore, that rates be fixed on the basis of marginal cost. But 
in no event should the rates be lower than the prices which consumers are willing to 
pay for maximum output. 

Though peculiarly adaptable to public plants with unused capacity, this scheme is 
fraught with theoretical and administrative difficulties. In a decreasing cost situation 
substantial shifts of income and resources from one region to another would result as 
the differences between total costs and revenues of a federal project were met by 
taxation. Determination of marginal costs and price variations for different services 
would be equally as difficult for public managers as for public regulators. Moreover, 
the adoption of a complicated new rate formula would be equally unattractive to both. 
Nevertheless, the proposal has the merit of putting the emphasis upon the quantity 
of service to be derived from publicly owned plants. Even though he recognizes that 
there is no present prospect of political acceptance of the plan, Troxel’s discussion is 

3 169 U.S. 466, 546 (1898). 
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bound to assist in clarification of the political and social issues involved not only in 
fixing rates for existing public facilities but also in selecting new areas for such public 
activity. 

When the work is considered altogether it is readily apparent that Troxel has 
brought to bear on the problems in this field a distinct set of social and political 
values. Throughout he endeavors to reconcile concepts of private property and private 
management’s desire fer profits with the public interest in expanded service and lower 
rates. Both theoretical and practical difficulties in the way of adoption of solutions 
proposed are frankly discussed, though in some instances there is a tendency to mini- 
mize the substantial administrative difficulties involved in dealing with these prob- 
lems. 

Particularly from the lawyer’s viewpoint, greater use of the “case method” in 
dealing with some of the questions discussed would have contributed materially to the 
understanding of the abstract propositions. Taken altogether, however, this work is 
to be commended not only as a text but also as a description, analysis and evaluation 
of public regulation and participation in economic activity. Members of regulatory 
bodies and their staffs should be required to study it, and persons generally interested 
in public affairs will find it a worthwhile addition to their reading lists. 

Witu1am R. Mrno, Jr.* 


Covering the Courts. By Curtis D. MacDougall. New York: Prentice-Hall, Inc., 1946. 

Pp. xvi, 713. $7.00. 

The importance of intelligent journalism in the judicial process, both to the 
attorney and to the reporter, cannot be emphasized too strongly. The administration 
of justice so obviously requires the services of the press that the First Amendment of 
the Constitution may be interpreted as an effort to insure the full and complete ac- 
counting of legal matters to the general public. Although recent decisions indicate that 
the question of the extent of permissible newspaper reporting and commentary on the 
outcome of trials is still a matter of some dispute, it is scarcely necessary to state that 
one of the primary functions of a newspaper in a democracy is to present an interpreta- 
tion of the panorama of day-to-day law which will permit the average citizen to form 
some opinion as to the condition of our judicial system. 

To aid newspaper men and journalism students in their preparation for the difficult 
job of legal reporting, Curtis MacDougall, professor of journalism at Northwestern 
University, has compiled a unique and remarkably exhaustive handbook. Dividing 
his volume into four primary sections on Origins and Survivals, Civil Law, Criminal 
Law, and Appellate Law, the author manages to encompass practically the entire 
American legal system, and to include, together with brief technical discussions, full- 
fledged considerations of the theories of law and a short but penetrating appraisal 
of the Supreme Court. The “Origins and Survivals” portion of the book is arranged in 
logical order; the section on the American court system, for example, is followed by a 
complete classification of the courts and the officers of a court. The reviewer found the 
chapter on “Trends” rewarding reading, offering stimulating material for a philo- 
sophical interpretation of the function of law in society. While the discussions are of 

* Research Associate, University of Chicago Law School. 
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macessity sosethortened: becouse ol: the nature of the text, the mention of “Si 
decisis,” “absolutism,” and Thurman Arnold’s Symbols of Government should provell 
further research and conjecture on the part of the reader. 

From the practical viewpoint, MacDougall’s book will prove most valuable ost 
the local journalism student; the majority of examples of writs and other procedural 
forms are directly from Illinois courts, and the newspaper stories utilize actual report- 
ing in Chicago newspapers. In fact, the attorney who happens to come upon Covering 
the Courts will discover references to many local cases of recent years with which he 
may be familiar. The chapter on Extraordinary Remedies, which includes an actual 
petition for a writ of habeas corpus, is as thorough a summary as can be found in the 
average law book—minus the endless citations of the latter. The section devoted toa 
description of law enforcement work contains valuable discussions of crime detection 
and the departmental activities of the modern police force. Since the book was devised 
with the aid of a number of outstanding Chicago legal reporters, the newcomer to the 
field will find very little in his actual assignments that is not mentioned in the text, 

Although there is little in this volume directly of value to the practicing attorney, 
the law student, together with the journalism audience for whom this treatise was pre- 
pared, will find the compilation of definitions and illustrative examples an excellent 
background for more detailed study. The need for experts in various phases of the 
daily reporting field makes books of this scope and degree of excellence requisite. Pro- 
fessor MacDougall’s contribution to law reporting is an exemplary effort. 


Huco SONNENSCHEIN, Jr.* 


* Member of the Illinois Bar; Associate Editor of the Chicago Bar Record, Federal Bar 
Journal, and American Bankruptcy Review. 
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